











conjunction with this project, OGE met separately with each of the two transition teams and
provided additional technical information and training on establishing transition procedures and
operating Integrity,”' OGE’s electronic public financial disclosure filing system. OGE also
developed a page on its website dedicated to the Presidential transition, which is linked through a
prominent banner on the homepage of its website.”> OGE contributed other information and
materials to websites operated by the General Services Administration, as well.>

b. Will OGE recommend safeguards to protect federal officials from fear of reprisal in
dealings with the Trump Organization?

OGE believes that a strong ethical culture inherently depends on protecting
whistleblowers. For this reason, OGE is supportive of the important work of the U.S. Office of
Special Counsel, which is the agency authorized to investigate and administratively prosecute
executive branch officials for whistleblower retaliation, and the U.S. Merit Systems Protection
Board, which is the agency authorized to adjudicate claims of whistleblower retaliation.

c. Will OGE take steps to ensure Trump Organization employees do not have privileged
access to decision-makers or access to nonpublic government information?

As an initial matter, it bears emphasizing that members of President-elect’s Transition
Team (PETT) will necessarily interact with executive branch officials, some of whom may have
decision-making authority. Such interaction is not only permitted but encouraged by the
authorities that establish processes for Presidential transitions.?* Moreover, the PETT is not a
federal agency and its members are not executive branch employees.” Therefore, the ethics
restrictions applicable to federal employees are inapplicable to PETT members, and OGE has no
authority over them.?

OGE is aware of a memorandum of understanding (MOU) between the Chief of Staff to
the President and the Chair of the PETT that addresses the confidentiality of nonpublic
government information. That agreement addresses the responsibilities of PETT members with
regard to nonpublic information and related conflicts of interest. >’ The MOU also references a
Code of Ethical Conduct for the transition, as well as the public disclosure requirements of the
Presidential Transition Act, as amended.”® OGE has no role in drafting either such an MOU or a

2! Available online at https:/integrity.gov/efeds-login/ or simply integrity.gov.

22 Available online at https:/www.oge.gov/web/oge.nsf/Resources/PRESIDENTIAL+TRANSITION.

2 Available online at https:/presidentialtransition.usa.gov/.

4 See Pub. L. No. 88-277 (1963), Pub. L. No. 94-499 (1976), Pub. L. No. 100-398 (1988), Pub. L. No. 106-293

(2000), Pub. L. No. 111-283 (2010), Pub. L. No. 114-136 (2016); Exec. Order 13,727 (May 6, 2016).

2 See Pub. L. No. 88-277, § 3(a)(2) (1963); see also Applicability of 18 U.S.C. § 207(c) to President-Elect’s

Transition Team, Letter for the Director, Office of Government Ethics, 12 Op. O.L.C. 264, 265 n.1, (Nov. 18, 1988).

?® See 5 U.S.C. app. § 402(a) (2012).

7 See Mem. of Understanding between Denis R. McDonough, Chief of Staff to the President, and Michael R. Pence,

Chair of the President-elect’s Transition Team (Nov. 15, 2016), available online at

https://presidentialtransition.usa.gov/files/2015/11/16-11-15-Final-Signed-MOU.pdf.

28 See id. In addition, the disclosure provisions of the Presidential Transition Act, as amended, require the PETT, as

a condition of receiving funds and services from the government, to make public (1) the names and most recent

employment of all transition personnel who are members of agency transition teams, and (2) information regarding
—_the sources of funding that support the transition activities-of each transition team member. Presidential Transition—————
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transition code of ethical conduct. The Office of Management and Budget or the PETT may be
able to supply additional information about these documents.

It is OGE’s understanding that the requirements set forth in the MOU and the Code of
Ethical Conduct are contractual and cannot be enforced against PETT members using the
mechanisms generally applicable to federal employees. Federal employees who interact with the
PETT, however, continue to be subject to the full range of executive branch ethics laws,
including restrictions on the use of nonpublic information and the use of public office for private
gain established in the Standards of Conduct.”® Accordingly, federal employees may not provide
PETT members with nonpublic information unless the requirements of the MOU and the
Presidential Transition Act, as amended, have been met. Their employing agencies have
authority to impose disciplinary sanctions for violations of these authorities.

With regard to other potential contacts between outside organizations, such as the one
mentioned in your question, executive branch employees are subject to requirements in the
Standards of Conduct related to impartiality, misuse of position, and release of nonpublic
information.>' To ensure that employees comply with these requirements, OGE will continue
providing training and guidance to the nearly 4,500 agency ethics officials in the executive
branch, who in turn will continue to provide training and guidance to the 2.7 million federal
employees in their agencies. OGE similarly supports Offices of Inspectors General through
training and guidance related to the enforcement of ethics laws and regulations.

d. President-elect Trump reportedly intends to transfer control of the Trump
Organization to his three oldest children. Does this transfer meet the standards of a
qualified blind trust, as defined under the Ethics in Government Act?

OGE does not have any independent knowledge of facts that would either support or
refute the premise of this question. As to the question itself, the Ethics in Government Act
prescribes specific requirements for establishing a qualified blind trust.’* Transferring
operational control of a company to one’s children would not constitute the establishment of a
qualified blind trust, nor would it eliminate conflicts of interest under 18 U.S.C. § 208 if
applicable.”

Act 0f 1963, 3 U.S.C. § 102 note, Sec. 6(b)(1), amended by Edward ‘Ted’ Kaufman and Michael Leavitt
Presidential Transitions Improvements Act of 2015, Pub. L. No. 114-136, 130 Stat. 301.

» See 5 C.F.R. §§ 2635.702-2635.703 (2016). In addition, the MOU states that a government employee may not
allow the improper use of nonpublic information to further his or her own private interest or that of another. This
provision is enforceable, through normal disciplinary procedures, by the employing agency of any employee who
violates it.

30 See, e.g., 5 U.S.C. ch. 75 (2012).

31 See 5 C.F.R. 2635, subparts E and G (2016).

33 See 5 U.S.C. app. § 102(f) (2012).
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QUESTION 2:

2. President-elect Trump's Financial Conflicts—President-elect Trump's previous
financial disclosure reports reveal potential financial conflicts of interest in several areas
of the economy and foreign relations. While Presidents are exempt from conflict of
interest rules for constitutional reasons, Presidents of both parties, dating back to
Lyndon Johnson, have taken significant steps to avoid the appearance of a conflict.

a. Please identify the information that must be included in the President's annual
financial disclosure, when a President must file his first disclosure, and whether the
public will receive access to these disclosures.

The President-elect’s first annual public financial disclosure report will be due on or before
May 15, 2018.**3° Traditionally, Presidents voluntarily file an annual financial disclosure report
by May 15 during their first year in office, but OGE does not know whether the President-elect
will choose to adhere to that tradition. Because the STOCK Act requires that his annual public
financial disclosure report be posted online, it will be posted on either OGE’s website or the
White House’s website.*® The items below describe the information that a President is required
to disclose in an annual public financial disclosure report (OGE Form 278e).3 !

e Filer’s Positions Held Outside United States Government

Part 1 of the OGE Form 278e discloses positions that the filer held at any time
during the reporting period (excluding positions with the United States
Government). Positions are reportable even if the filer did not receive
compensation. This section does not include the following: (1) positions with
religious, social, fraternal, or political organizations; (2) positions solely of an
honorary nature; (3) positions held as part of the filer’s official duties with the
United States Government; (4) mere membership in an organization; and

(5) passive investment interests as a limited partner or non-managing member of a
limited liability company.

* See 5 U.S.C. app. § 101(a) and (d) (2012).

** Note that in 2012 the STOCK Act amended the Ethics in Government Act, in part, by requiring Presidents to file
periodic transaction reports in order to disclose each covered transaction. See 5 U.S.C. app. § 103(1) (2012). In the
case of the President-elect, this requirement will apply only to transactions occurring on or after January 20, 2017.
The deadline for disclosing each such transaction is “[n]ot later than 30 days after receiving notification of any
transaction required to be reported under section 102(a)(5)(B), but in no case later than 45 days after such
transaction.” /d.

36 See STOCK Act, Pub. L. No. 112-105, 126 Stat. 291, § 11(b) (2012), as amended by Pub. Law No. 113-7,

§ 1(b)(2) (2013). Note that the public posting requirement applies equally to pCI'IOdIC transaction reports Id.

3 5 U.S.C. app. § 102 (2012): 5 C.F.R. part 2634, subpart C (2016). =



e Filer’s Employment Assets & Income and Retirement Accounts

Part 2 of the OGE Form 278e discloses the following:

o

Sources of earned and other non-investment income of the filer totaling more
than $200 during the reporting period (e.g., salary, fees, partnership share,
honoraria, scholarships, and prizes); and

Assets related to the filer’s business, employment, or other income-generating
activities that (1) ended the reporting period with a value greater than $1,000
or (2) produced more than $200 in income during the reporting period (e.g.,
equity in business or partnership, stock options, retirement plans/accounts and
their underlying holdings as appropriate, deferred compensation, and
intellectual property, such as book deals and patents).

This section does not include assets or income from United States Government
employment or assets that were acquired separately from the filer’s business,
employment, or other income-generating activities (e.g., assets purchased through
a brokerage account). Note that the type of income is not required to be identified
if the amount of income is $0 - $200 or if the asset qualifies as an excepted
investment fund (EIF).

e Filer’s Employment Agreements and Arrangements

Part 3 of the OGE Form 278e discloses agreements and arrangements that the filer
had during the reporting period with an employer or former employer (except the
United States Government), such as the following:

Future employment;
Leave of absence;

Continuing payments from an employer, including severance and payments
not yet received for previous work (excluding ordinary salary from a current
employer);

Continuing participation in an employee welfare, retirement, or other benefit
plan, such as pensions or a deferred compensation plan; and

Retention or disposition of employer-awarded equity, sharing in profits or
carried interests (e.g., vested and unvested stock options, restricted stock,
future share of a company’s profits, etc.).




o Spouse’s Employment Assets & Income and Retirement Accounts
Part 5 of the OGE Form 278e discloses the following:

o Sources of earned income (excluding honoraria) for the filer’s spouse totaling
more than $1,000 during the reporting period (e.g., salary, consulting fees, and
partnership share);

o Sources of honoraria for the filer’s spouse greater than $200 during the
reporting period; and

o Assets related to the filer’s spouse’s employment, business activities, other
income-generating activities that (1) ended the reporting period with a value
greater than $1,000, or (2) produced more than $200 in income during the
reporting period (e.g., equity in a business or partnership, stock options,
retirement plans/accounts and their underlying holdings as appropriate,
deferred compensation, and intellectual property, such as book deals and
patents).

Information disclosed in Part 5 does not include assets or income from United
States Government employment or assets that were acquired separately from the
filer’s spouse’s business, employment, or other income-generating activities (e.g.,
assets purchased through a brokerage account). Note that the type of income is not
required to be identified if the amount of income is $0 - $200 or if the asset
qualifies as an EIF. Amounts of income are not required for a spouse’s earned
income (excluding honoraria).

e Other Assets and Income

Part 6 of the OGE Form 278e discloses each asset, not already reported, that

(1) ended the reporting period with a value greater than $1,000 or (2) produced
more than $200 in investment income during the reporting period. For purposes
of the value and income thresholds, the filer aggregates the filer’s interests with
those of the filer’s spouse and dependent children. This section does not include
the following types of assets: (1) a personal residence (unless it was rented out
during the reporting period); (2) income or retirement benefits associated with
United States Government employment (e.g., Thrift Savings Plan); and (3) cash
accounts (e.g., checking, savings, certificates of deposit, money market accounts,
etc.) at a single financial institution with a value of $5,000 or less (unless more
than $200 of income was produced). Additional exceptions apply. Note that the
type of income is not required if the amount of income is $0 - $200 or if the asset
qualifies as an EIF.



e Transactions

Part 7 of the OGE Form 278e discloses purchases, sales, or exchanges of real
property or securities in excess of $1,000 made on behalf of the filer, the filer’s
spouse or dependent child during the reporting period. This section does not
include transactions that concern the following: (1) a personal residence, unless
rented out; (2) cash accounts (e.g., checking, savings, certificates of deposit,
money market accounts, etc.) and money market mutual funds; (3) Treasury bills,
bonds, and notes; and (4) holdings within a federal Thrift Savings Plan account.
Additional exceptions apply.

e Liabilities

Part 8 of the OGE Form 278e discloses liabilities over $10,000 that the filer, the
filer’s spouse, or the filer’s dependent child owed at any time during the reporting
period. With regard to a President, this section does not include the following
types of liabilities: (1) loans secured by a personal motor vehicle, household
furniture, or appliances, unless the loan exceeds the item’s purchase price; and
(2) revolving charge accounts, such as credit card balances, if the outstanding
liability did not exceed $10,000 at the end of the reporting period. Additional
exceptions apply.

e Gifts and Travel Reimbursements
Part 9 of the OGE Form 278e discloses:

o Gifts totaling more than $375 that the filer, the filer’s spouse, and dependent
children received from any one source during the reporting period; and

o Travel reimbursements totaling more than $375 that the filer, the filer’s
spouse, and dependent children received from any one source during the
reporting period.

For purposes of this section, the filer need not aggregate any gift or travel
reimbursement with a value of $150 or less. Regardless of the value, this section
does not include the following items: (1) anything received from relatives;

(2) anything received from the United States Government or from the District of
Columbia, state, or local governments; (3) bequests and other forms of
inheritance; (4) gifts and travel reimbursements given to the filer’s agency in
connection with the filer’s official travel; (5) gifts of hospitality (food, lodging,
entertainment, etc.) at the donor’s residence or personal premises; and (6)
anything received by the filer’s spouse or dependent children totally independent
of their relationship to the filer. Additional exceptions apply.

Note that annual filers are not required to complete Part 4 of the OGE Form 278e. Part 4
discloses sources (except the United States Government) that paid more than $5,000 in a




calendar year for the filer’s services during any year of the reporting period. The filer discloses
payments both from employers and from any clients to whom the filer personally provided
services. The filer discloses a source even if the source made its payment to the filer’s employer
and not to the filer. The filer does not disclose a client’s payment to the filer’s employer if the
filer did not provide the services for which the client is paying.

b. What steps does OGE require a President to take if any conflicts of interest are
apparent on the face of a financial disclosure?

Congress amended 18 U.S.C. § 202 in 1989 to clarify that 18 U.S.C. § 208 does not apply
to a President.*®3° Even prior to that amendment, OGE did not construe 18 U.SC. § 208 as
applicable to a President.*’ Nevertheless, it has been the consistent policy of the executive branch
that a President should conduct himself “as if” he were bound by this financial conflict of interest
law.*! Given the unique circumstances of the Presidency, OGE’s view is that a President should
comply with this law by divesting conflicting assets,** establishing a qualified blind trust,* or
both. However, although every President in modern times has adopted OGE’s recommended
approach, OGE has no power to require adherence to this tradition.

c. What steps will OGE require to prevent acquisition of new conflicts by President-
elect Trump and his Trump Organization?

Please refer to OGE’s response to (2)(b), above.
QUESTION 3:
3. Transition Team—President-elect Trump’s three oldest children are members of the

Presidential Transition team while continuing to serve as executives and officers in the
Trump Organization. As leaders on the Transition team, his children will be party to

3 See Ethics Reform Act of 1989, Pub. L. No. 101-194, § 401 (1989); see also 18 U.S.C. § 202(c) (2012).

*® Note that, as mentioned earlier, the STOCK Act separately imposes one limited conflict of interest restriction on
the President. That law prohibits the President from participating in any particular matter directly and predictably
affecting the financial interests of any person with whom he has, or is negotiating for, an agreement of future
employment or compensation. STOCK Act, Pub. L. 112—105 at § 17. OGE has interpreted future employment or
compensation as employment or compensation that will commence after a covered individual’s government service
has ended. See OGE LA-13-06 (Apr. 25, 2013); OGE LA-12-01 (Apr. 6, 2012). However, it is Congress, not OGE,
that possesses authority to address violations of law by sitting Presidents. U.S. Const., art. II, § 4.

0 See OGE Opinion 83 x 16 (Oct. 20, 1983). Setting aside constitutional arguments, the merits of which are the
subject of differing views, the inapplicability of the prohibition under 18 U.S.C. § 208(a) stems from the statute’s
use of the terms “officer” and “employee,” which are generally construed to have the meanings assigned in 5 U.S.C.
§§ 2104-05. See Applicability of 18 U.S.C. § 207(c) to President-Elect’s Transition Team, 29 Op. O.L.C. 127, 128
(Jul. 22, 2005) (“Title 18 does not define ‘officer’ or ‘employee,” but we have found the definitions in title 5 to be
the most obvious source of a definition for title 18 purposes” (internal quotation marks omitted)); see also
Application of Conflict of Interest Rules to Appointees Who Have Not Begun Service, 26 Op. O.L.C. 32 (May 8,
2002) (“Because title 18 sets out no definition of ‘officer’ or ‘employee,” we have looked to the definitions in title 5
as the most obvious source of a definition’ for title 18 purposes” (internal quotation marks omitted)).

! See OGE Advisory 83 x 16 (Oct. 20, 1983) (and authorities cited therein).

*2 In lieu of a blind trust, the proceeds could be reinvested in diversified mutual funds. See 5 C.F.R. § 2640.201(a)
(2016).

¥ See5US.C.app. § 102(H(2012). R I P



sensitive government information and empowered to discuss matters of government
policy and operations with the leadership of several federal agencies.

a. What guidance has OGE provided to agency ethics officials regarding the handling of
non-transition business communications from Mr. Trump’s children and the Trump
Organization during the transition?

As explained in response to Question 1(c), OGE lacks authority over the Presidential
transition team and its members, but will continue to provide training and guidance to agency
ethics officials regarding provisions of the Standards of Conduct related to impartiality, misuse
of position, and release of nonpublic information.

QUESTION 4:

4. President-elect Trump’s Oldest Children and Jared Kushner—President-elect Trump
has reportedly expressed interest in obtaining security clearances for his three oldest
children and his son-in-law, Jared Kushner.

a. What guidance has OGE provided to President-elect Trump's oldest children and
Mr. Kushner concerning the management of their conflicts of interest while
participating in executive branch deliberations?

To the best of OGE’s knowledge, these individuals are private citizens who have not
been appointed to positions as officers or employees of the federal executive branch. For this
reason, the criminal conflicts of interest law, 18 U.S.C. § 208, is inapplicable to them. Please
refer to OGE’s response to Question 1(c) for discussion of documents governing their activities
in the capacity of PETT members.

b. Does President-elect Trump have legal authority to appoint these individuals to
government positions?

The Constitution of the United States authorizes the President to appoint officers and
employees in the executive branch.** Various statutes and regulations outside OGE’s purview
may address the exercise of that authority.* The U.S. Department of Justice, the U.S. Office of
Personnel Management, the U.S. Office of Special Counsel, and the U.S. Merit Systems
Protection Board may have some role in interpreting such authorities.

c. Are President-elect Trump’s children and Mr. Kushner exempt from conflict of
interest laws?

Please refer to OGE’s response to Question 4(a).

# U.S. Const., art. I, § 2, ¢l. 2.
 “See eg,5USC.§3110(2012), L ——



d. Has OGE provided guidance to these individuals to ensure they disqualify themselves
Jfrom matters in which they have financial interests and to prevent inadvertent
disclosure of confidential government information?

Please refer to OGE’s response to Question 4(a).

QUESTION 5:

5. Ongoing Financial Disclosure Obligations—President-elect Trump has disclosed a
large portfolio of financial interests that include securities interests in several investment
companies. President-elect Trump will be under an ongoing obligation to file public
reports of any securities transactions so that the public may understand his financial
interests.

a. What guidance has OGE provided to President-elect Trump to ensure he continues to
file any required financial disclosures of securities transactions?

OGE provides assistance to the PETT and the White House. As part of this effort, OGE
will be providing the PETT and, after January 20, 2016, the White House assistance in
complying with applicable financial disclosure requirements. OGE has also made information
available on its website in the form of legal advisories, a public financial disclosure guide, and
training materials.*® In addition, OGE’s electronic filing system is available to assist public filers
with satisfying public financial disclosure requirements.47 A President’s public financial
disclosure reports are filed with OGE.*®

b. How often will President-elect Trump be required to file such disclosures?
Annual public financial disclosure reports are filed annually on or before May 15 each

year.* Periodic transaction reports are filed by the earlier of 45 days after the transaction or 30
days after receiving notification of the transaction.’® Additional information regarding periodic

* OGE’s legal advisories are available online at https://www.oge.gov/Web/OGE.nsf/Legal%20Advisories. OGE’s
online Public Financial Disclosure Guide is available online at https://www.oge.gov/Web/278eGuide.nsf. Examples
of OGE’s training materials are available online at https://www.youtube.com/user/OGEInstitute and
https://plus.google.com/+OGElInstitute. Checklists for nominee financial disclosure reports, which would also be
useful for a President’s representatives, are available at
https://www.oge.gov/Web/OGE.nsf/0/BC975C546E68A21C852580560045BE83/$FILE/Financial%20Disclosure%
20Checklists.pdf. A guide for Presidential nominees and an appendix to that guide, both of which contain
information that would be useful for a President’s representatives are available at
https://www.oge.gov/Web/OGE.nsf/0/908088E45E5A64778525801B00590DDS/$FILE/Final%20Nomination%20
Guide%20Spreads%200ptimized%20Web.pdf and
https://www.oge.gov/Web/OGE.nsf/0/0EA56347F998FFA78525801B005S8EOF9/$FILE/Final%20Appendix%20Spr
eads%20Web%?20.pdf, respectively. A guide for the transition team is available online at
https://www.oge.gov/Web/OGE.nsf/0/915128106F6180848525801B0059371D/$FILE/Transition%20Guide%20Spr
ead.pdf.
47 That system is available online at https:/integrity.gov/efeds-login/.
% 5U.S.C. app. § 103(b) (2012).
*'5U.S.C. app. § 101(c) (2012).

~ 5U.S.C. app. § 103(1) (2012). e — S ——
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transaction reports can be found in OGE’s legal advisories.”' Termination financial disclosure
reports are filed on or before the thirtieth day after terminating employment in a filing position.>

c. Will OGE or the White House Counsel be responsible for assessing fines for any late
filings?

Having never encountered this issue, OGE does not currently know whether a sitting
President can be assessed late filing fees.> If so, the Counsel to the President is responsible for

collecting them.”*
QUESTION 6:

6. Outside Fiduciary Positions—President-elect Trump has disclosed that he serves as
chairman or board member of hundreds of companies. As a board member or officer, he
owes those entities and their investors legal fiduciary duties that have the potential to
interfere with his duties as president.

a. What guidance has OGE provided to President-elect Trump regarding his outside
positions and the steps he should take to address potential conflicts of interest?

The President-elect has indicated publicly that he will announce a plan for resolving his
conflicts of interest on December 15, 2016. Although OGE offered to provide recommendations,
OGE has not been involved in developing that plan. Please refer to Question 2(b) for discussion
of OGE’s views on conflicts of interest.

b. What safeguards will OGE establish to prevent conflicts of interest between his legal
fiduciary obligations to these companies and his legal obligations and duties as
President?

Please refer to Question 2(b).

7. Misuse of Image—Longstanding White House policy across Administrations prohibits
the use of the President's name or image in advertising or for the endorsement of any
commercial product or service.

a. What guidance has OGE provided to President-elect Trump regarding the use of his
name and image for the endorsement of the Trump Organization or his children's
businesses?

The policy to which this question refers is outside OGE’s purview. Furthermore, OGE is
not familiar with that policy or its interpretation and application by the White House.

3! See OGE LA-12-04 (Jun. 20, 2012); OGE LA-13-01 (Jan. 18, 2013).

25U.S.C. app. § 101(e) (2012).
33 See 5 U.S.C. app. § 104 (2012); ¢f. A Sitting President’s Amenability to Indictment and Criminal Prosecution,

24 Op. O.L.C. 222 (Oct. 16, 2000).
345 U.S.C. app. § 104(d) (2012); 5 C.F.R. § 2634.704 (2016). - ) i —
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