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This memorandum reviews the applicable ethics authorities and, pursuant to those authorities,
authori zes your participation in all Government matters involving the Government of Australia,
including particular matters involv ing specific parties in which the Government of Australia
("Australia") is a pa1ty or represents a party. Two laws would otherwise prohibit your
participation in matters involving the Government of Australia: President Trump's Executive
Order on ethics (which the White House has waived in this circumstance) and Title 5 ethics
regulations (which this memorandum waives in this circumstance). The attached "Waiver of
Executive Order 13,770 for Secretary John F. Kelly" describes the background of your
association with the Government of Australia and your critical role in ensuring the
accomplishment of the DHS mission and homeland and national security for the United States.
Background
In accordance with your Ethics Agreement, dated January 5, 2017, unless you were authorized to
participate, you committed to recusi ng from participation in any particular matter involving
specific parties in which the Government of Australia ("Auslralia") is a party or represents a
party, pending payment from the Government of Australia. You received payment in fu ll from
the Government of Australia on February 8, 2017.

In addition to your Ethics Agreement, you are subject to the provisions of the ethics regulations
regarding impartiality in performing official duties. Pursuant to these provisions, employees
who, within the last year, acted as a consultant or contractor to an entity are considered to have a
"covered relationship" with that entity. When an employee has a covered relationship with a

a reasonable person with knowledge of the facts would not question the employee's impartiality
in acting in the matter. 5 C.F .R. § 2635.501, et. seq. In certain circumstances, however, an
employee may be authorized to participate in the foregoing types of matters if authorized by the
agency.
You are also subject to the provisions of Executive Order 13770 (January 28, 2017) (the
"Executive Order"). Under Section 1, paragraph 6, of the Executive Order, you are restricted for
two years, beginning with your appointment date, from participating in any particular matter
involving specific parties in which your former client, the Government of Australia,
("Australia"), is a party or represents a party. The White House determined that it was in the
public interest to grant a waiver of this restriction, enabling you to participate in all matters
involving the Government of Australia.
Analysis and Conclusion
The regulatory provisions are designed to ensure that employees take appropriate steps to avoid
an appearance of loss of impartiality in the performance of their official duties. Towards that
end, 5 C.F.R. § 2635.502 provides for an employee to seek authorization in certain
circumstances in which his participation may call into doubt his impartiality. With respect to the
Government of Australia, you have requested authorization to participate in all matters involving
the Government of Australia, including particular matters involving specific parties in which the
Government of Australia (''Australia") is a party or represents a party.
As Designated Agency Ethics Official, I may make an independent determination as to whether a
reasonable person with knowledge of the relevant facts would be likely to question your
impartially in participating in all matters involving the Government of Australia. In light of your
recent teaching position with Australia, and your recent honorarium payment from Australia, a
reasonable person might question your impartiality in making critical decisions on sensitive
matters of homeland and national security.
Accordingly, as instructed by the regulation, I have followed the process set forth in
§ 2635.502(d), to consider authorizing your participation in matters involving Australia. I have
considered the isolated, short-term nature of your teaching position; the fact that you no longer
have a personal financial interest that is affected by Australia; the critical need for your
engagement in homeland and national security; and the probability that DHS's role could be
undermined on a national and international scale or could be detrimentally affected by significant
inefficiencies if you are restricted from interacting with any national or international group or
official solely due to the Government of Australia's involvement or participation. Based on the
foregoing considerations, as more fully set forth in the attached White House Waiver
Certification, I have determined that it is necessary and appropriate to authorize you to
participate in all matters involving the Government of Australia.

Attachment: Waiver of Executive Order 13,770 for Secretary John F. Kelly
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Authorization
In accordance with the Standards of Ethical Conduct for Employees of the Executive Branch, 5
C.F.R. § 2635.502(d), I authorize Secretary John F. Kelly to participate in all matters involving
the Government of Australia, including any particular matter involving speci fic parties in which
the Government of Australia (..Australia..) is a party or represents a party. In granting this
authori zation. I have determined that in light of all relevant circumstances, the interest of the
Government in Secretary Kel ly's participation in all matters involving the Government of
Australia outweighs the concern that a reasonable person may question the integrity of DHS 's
programs and operations. I have considered relevant factors including the Government's critical
need for Secretary Ke lly to e ffectively carry out hi s duties as Secretary of DHS. The role of the
Secretary is at the center of the Department's important national security and related missions.
The successful accompl ishment of these OHS missions relies on extensive, open, and
collaborative communications within tbe Depa1tment and between the Secretary and the
President, United States Government offici als and foreign government officia ls. I have also
considered the limited nature of Secretary Kelly's involvement with the Government of
Australia, while he was a retired military officer, and the critical national interest served by
authorizing Secretary Kelly to freely communicate with all members of the national and
international commun iLy regard ing all aspects of DI !S's mission and operations. This
authorization will significantly promote and protect the public interest by enabling Secretary
Kelly to freel y carry out the responsibilit ies of hi s office.
I have also considered the White House Counsel Waiver Certification. granted to Secretary on

March I 0, 2017, pursuant to Executive Order I 3 770, Section 3.
This waiver does not otherwise affect Secretary Kelly's obligation to comply with all other preex isting government eth ics rules. other provisions of the Executive Order and with the other
commitments he made in hi s Ethics Agreement and amendments to his Ethics Agreement.

-~

Date

Joseph B. Maher
Designated Agency Ethics Official

3

WAIVER OF EXECUTIVE ORDER 13770 FOR
SECRETARY JOHN F. KELLY
In accordance with Section 3 of Executive Order 13770 (January 28, 2017) (the "Executive
Order") and after consultation with the Office of the Counsel to the President, and for the reasons
stated below, I hereby submit that it is in the public interest to grant to John F. Kelly, Secretary,
United States Department of Homeland Security ("OHS"), a waiver of the Ethics Pledge
restriction set forth in Section 1, paragraph 6, of the Executive Order to enable him to effectively
carry out his duties as Secretary of OHS. Absent this waiver, Secretary Kelly would be restricted
for two years, beginning with his appointment date, from participating in any particular matter
involving specific parties in which his former client, the Government of Australia, ("Australia"),
is a party or represents a party.
Secretary Kelly was sworn in as Secretary of OHS on January 20, 2017. At that time, Secretary
Kelly was advised of his recusal obligations under the U.S. Office of Government Ethics
Standards of Conduct for Executive Branch Employees, 5 C.F.R. § 2635.502 and he has
complied with the restrictions on participating in particular matters involving specific parties,
including the restrictions on communications with the Government of Australia. Subsequent to
his appointment, however, the President issued Executive Order 13770. This Executive Order
included a restriction on official interactions with former employers and former clients, which
now affects the Secretary's ability to effectively carry out the responsibilities of his position in
accordance with the foregoing ethical obligations.
Managing an ongoing recusal for Secretary Kelly involving the Government of Australia will
result in serious limitations and inefficiencies in the Department's ability to respond quickly and
effectively to crisis situations, engage in ongoing mission activities, and exercise leadership in
national and international forums. In particular, the communication restriction has prevented the
Secretary from engaging with the Government of Australia on homeland security, immigration
matters of national importance which relate to the President's agenda and Administration policy.
It is anticipated that it will be essential for the Secretary to participate in operational activities
and represent OHS in forums where representatives of the Government of Australia would be
expected to be present, obtain Australia's views directly from Australian officials, and act on
government matters that involve the Government of Australia. Without this waiver, the
adjustments that would be necessary to maintain the Secretary's recusal are anticipated to have a
serious impact on DHS's international relations and interfere with rapid, clear and streamlined
communications and response times.

Pursuant to this waiver, Secretary Kelly will be pennitted to interact directly with the
Government of Australia, interact with the President, the international community, OHS
officials, and Federal government leadership on a variety of matters involving the Government of
Australia for the purposes of ensuring DHS support and leadership related to homeland and
national security, immigration, cybersecurity, aviation security, emergencies, risk management,
and infonnation exchange in order to facilitate DHS operations.
Background
Prior to his confinnation, and following his retirement from the United States Marine Corps,
Secretary Kelly filled the role of a Senior Fellow to the Department ofDefense, National
Defense University ("NDtr•). 1 In this position, Secretary Kelly, along with other general officer
counterparts, were important contributors to ensuring the continued excellence in military
leadership through their coaching and mentoring of succeeding generations of United States
military leaders and future leaders.2 Through one of these courses, at the recommendation of
Australian military officers in attendance, the Government of Australia invited Secretary Kelly to
participate as a mentor in the Australian Defense Joint Task Force Commanders course as a
residential Senior Course Mentor. Secretary Kelly was asked to "facilitate learning by leading
discussions, analyzing coursework material, and offering insights based on [his] professional
military experience." His duties as a Senior Course Mentor included offering his ..insights on
command challenges and contemporary operations, in order to develop selected officers using a
variety of theories, case studies and practical advice."3 The Departments of the Navy and State,
and the United States Marine Corps authorized Secretary Kelly to accept travel benefits and an
honorarium from the Government of Australia. The United States Government approval
recognized that Secretary Kelly would not owe any duties to the Government of Australia and
that he did not have any ongoing commitments to the Government of Australia. No postgovemment employment ethics restrictions were identified in connection with this activity.4
Analysis
The nature of his relationship with the Government of Australia during this one-time, short-term
instruction is one that technically falls within the definition of a "former client" under the
Executive Order, but does not equate to the type and nature ofprior business relationships
envisioned in the establishment of the two-year revolving door provision found in section 1,
paragraph 6 of the Executive Order.
1

Seaetaiy Kelly was employed by Flatter and Associates ("Flatter"), pursuant to Flatter's contract with the NDU, to
provide services as a Senior Fellow to NDU. W'dh regard to his ethics obligations regarding his past employment
with Platter, Secretary Kelly has committed in his Ethics Agreement, signed January S, 2017, and the supplement to
his Ethics Agreement, signed February 2, 2017, to abide by the standards of conduct and ethics pledge restrictions,
as stated in those agreeme.nts.
2
In considering the underlying teaching activity that is the subject of this waiver, it is important to recognize that
Secretal)' Kelly's forty-five years of military service makes him uniquely qualified to fill this academic role.
3
Memorandum from Special Security Officer, Headquarters U.S. Marine Corps, Intelligence Depanment,
Washington D.C. to DC, M&RA. Washington DC. dated July 14, 2016.
'Memorandum from Headquarters, U.S. Marine Co1p5, Civil&. Administrative Law Branch to Commandant oftbe
Marine CoJPS. dated July 14, 2016.
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Providing a waiver in relation to this single academic engagement does not contravene the intent
or spirit of Executive Order 13770. The Executive Order and implementing Ethics Pledge
reinforce to each Administration appointee the importance of canying out their official
responsibilities in a manner that protects the public trust and ensures that the integrity of
government operations is not tainted by the actual or appearance of favoritism from personal
business interests. The Secretary's engagement, during his retirement, for which he received a
relatively small monetary honorarium5 and travel expenses was for the sole purpose of mentoring
a class of military officers to enhance their professional, management, and leadership skills. He
did not make any decisions relating to academic operations. Moreover, his general insights,
sharing of military leadership experiences and mentoring were independent of any connection to
a United States government program or policy nor did his participation support any commercial
interest.
It is critical to homeland and national security for the Secretary to have regular engagements
with national and international governments to effectively engage with stakeholders to develop
and build consensus around OHS programs, strategy and capabilities. The scope of these efforts
is both national and international in reach and his efforts will affect the operations of government
and non-government entities, domestically and abroad.
During a significant national security, immigration, cybersecurity, or other incident or
emergency, DHS's role could be undennined or could be detrimentally affected by significant
inefficiencies if the Secretary is restricted from interacting with any national or international
group or official solely due to the Government of Austtalia's involvement or participation. The
President and all United States officials would be required to bypass the Secretary to enable
necessary interaction with OHS, interfering with the organizational chain, information flow, fast
response, and loss of efficiency for OHS, the nation; and the international community.
Conclusion
The significant public interest in the agility of OHS to support national security efforts, lead
cybersecurity activities, carry out immigration operations, enhance aviation security, coordinate
with allies, and respond to emergencies requires that the Secretary be able to fully exercise his
leadership role in ongoing oversight and direction for United States government coordination and
collaboration with foreign governments.
Due to the scope of Section 1, paragraph 6, of the Executive Order and the definition of "fonner
client" in Section 2(i), a broad application of this prohibition would be detrimental to OHS,
government, and national security operations. Without a waiver, the Secretary would be
precluded from engaging with United States and Australian government officials, as well as the
international community, on a broad range of matters involving both response activities and
strategic planning. Barring such communication would have a negative impact on the
government's ability to implement OHS programs, including programs established to manage
immigration, cybersecurity risk, and aviation security and respond quickly and effectively to
threats, emergencies and other incidents. The Secretary's recusal from these communications
s The honorarium was 10,000 AUD or approximately $7,500 USO. Id.

3

would also deprive the foregoing officials the opportunity to provide input and bring concerns to
the attention of the Secretary. In light of his briefparticipation in a single academic course,
focused on sharing his personal leadership experiences, Secretary Kelly's involvement with the
Government of Australia in participating in this training program, is not the type ofbusinessoriented prior client relationship that the Executive Order intended to reach in protecting the
public trust.
For this reason, the Designated Agency Ethics Official for the Department of Homeland Security
has determined that it is in the public interest to grant to Secretary Kelly a waiver of the Ethics
Pledge restriction set forth in Section l, paragraph 6, of the Executive Order to enable him to
effectively caJTY out his duties as Secretary ofDHS. Pursuant to Executive Order 13770, Section
3, the Department respectfully requests such a waiver from the President or his designee.
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Office of White House Counsel Waiver Certification
Pursuant to Executive Order 13770, Section 3, and as the President's designee authori7.ed to
grant such waiver, it is in the public interest to grant a waiver of Section 1, paragraph 6 of the
Executive Order to John F. Kelly, Secretary, United States Department of Homeland Security
("OHS") as pertains to the Govenunent of Australia. I have detennined that this waiver is
required to enable him to effectively carry out his duties as Secretary of OHS. Absent this
waiver, Secretary Kelly would be restricted for two years, beginning with his appointment date,
from participating in any particular matter involving specific parties in which his fonner client,
the Government of Australia, ("Australia"), is a party or represents a party. The role of the
Secretary is at the center ofthe Department 1s important national security and related missions.
The successful accomplishment of these OHS missions relies on extensive. open. and
collaborative communications within the Department and between the Secretary and the
President, United States Government officials and foreign govenunent officials. In authorizing
this waiver, I have considered the limited nature of Secretary Kelly's involvement with the
Government of Australia, while he was a retired military officer, and the critical national interest
served by authorizing Secretary Kelly to freely communicate with all members of the national
and international community regarding all aspects ofDHS's mission and operations. This
waiver will significantly promote and protect the public interest by enabling Secretary Kelly to
freely carry out the responsibmties ofhis office.
lltls waiver does not otherwise affect Secretary Kelly's obligation to comply with all other preexisting government ethics rules, other provisions of the Executive Order and with the other
commitments he made in his Ethics Agreement and amendments to his Ethics Agreement.

Donald f. McGahn II
Counsel to the President
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Memorandu1n

August I 1, 2016

To:

Wit I iam J. Baer
Acti1ig Associate Attorney General

from:

Jonathan Sal let
Deputy Assistant Attorney General for Litigation

Antitn1st Division

·

Request for Authorization for Acting AAG Renata Hesse to Participate in lhe
Division's Investigation of Vista's Proposed Acquisition of Cvcnt (DOJ File
Number: 60-511210-0124)

Re:

I.

Background

Pursuant to 5 C.F.R. §2635.502, I recommend that you authorize Renata Hesse, Acting
Assistant Attorney General, to participate in the Division's civil investigation into the proposed
merger involving Vista Equi ty Pnrt11ers (Vista) and Cvent, Inc. ("Vista/Cvent"). 1 Currencly, Ms.
Hesse is disqualified from participating in this im1tter by reason of a personal or business
relationshi , - and I am most senior Division official on the matter. Her spouse is a pai1ner at
..__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ __,represents a customer in this
investigation. In my view, approval of Ms. Hesse's participation would be appropriate because - after taking into account certain restrictions to ensure that there is not a financial conftic\ of
interest -- the value of her participation greatly outweighs any possible conc.:ern that u reasonable
person may question the integrity of the Department's programs and operations.
The Vistn/Cvenl investigation, which opened on May 13, 2016, is focused on the
proposed combination of two companies thatl

1
2

I have consulted with the DDAEO, 'Nina Hale, and she concurs in this recommendatjon .
As discussed below, until recently, Ms. Hesse's llltsband had a financial interest in the matter which required her

recusal. With the elimination of lhc financial interest conflict, only the appearance issue Dowing from a personal
and business relationship remains.

~--~T~h~e·.....~
re.....cusal issue arises becaus

at

is represented by

Ms. Hesse's husband is a artner practicing antitrust law and competi tion policy
Ms. llesse's husband is not involved in the

__

0---------,------...,---------~

representation of.._

_, in

this matter .

Until recently, however, Ms. Hesse 's husband had a financial interest in the matter
because he held an equity interest in the firm ' s revenues. This financial interest led to her being
recused early in the investigation, as soon as staff learned of!
involvement. Her
participation in the matter, absent a waiver, would have violated 18 U.S.C. § 208(a). On August
10, 2016, however, Ms. Hesse's husband in fanned us in writing that he changed his
com ensation arran ement with the firm and that, effective August 1, 2016J_________
.__
__.
Ms. Hesse's husband has further confirmed
in writing that he will have no involvement in this matter nor will he have access to any
confidential information relating lo it. Thus, neither Ms. I Icssc nor her spouse has a financial
interest in this case.

I

___________________
II.

Applicable Ethics Rules

Under 5 C.F.R. § 2635.502(a), absent authorization, an official should not participate in a
matter where a person or entity with which rm ollicial has a "covered relationship'' is or
represents a party in a particulaT matter. Ms. Hesse has a "covered relationship» withr - 1
i - ! as her husband's employer, under C.F.R. § 2635.502 (b)(iii). However, the "c~
~nship" here does not involve the representation of a party. ,
lient is a thirclpaity customer.

f

Nonetheless, the Department has been sensitive to appearances of partiality even when a
senior official has covered relationships that involve a person or entity that is not a party, but is
othervvise significantly affected by a matter. ln these situations, the Department applies the
"catch-all" provision in § 502. 3 That provision states that , if circumstances other lhan those

or partiality ii' a senior ofliclal participates in matters
involving their former firm and the firm is representing a party, even i r several yours 1.rnve passed since the orficial
ten the finn. I note that Ms. Hesso's former law firm, Wilson Sonsini. represents Cvent, one of the parties in this
matter. Ms. Hesse left her firm in the spring of2011, over five years ago. An official is presumptively rccuscd for
only one year in mutters where her former firm represents a party. C.F.R. §2635.502 (b)(iv). and as a signer of the
Obama Pledge, Ms. Hesse was subject to a second year automatic recusal. According to the Department's Ethics
Office, two years is a a sufficient recusal period to gua!'d against the likelihood that a reasonable·person wou ld
question a senior official's impartiality in most circumstances that arise in which a former firm represents a party.
See July 28, 20 I I Memorandum from Janice Rodgers. I see no specia l circumstances here suggesting that
~The Department hns also been sensitive to appearances
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specifically provided in the regulation may cause an official's impartiality to be questioned, the
Department should use the process provided in§ 502 to detennine whether be should or should
not participate in a particular matter. For a senior official like Ms. Hesse., authorization to
participate in a matter is based 011 a determination that the importance of the official's
participation outweighs the concern that a reasonable person may question the integrity the
Department's programs and ope1·ations. 5 C.F.R. § 2635.502(cl).

or

In addition to the importance of the official's participation, the factors to b\! considered in
that determination include: the nature of the relationship involved; the effect that resolution of
the matter would have upon the person involved in the relationship; the nature and importance or
the official's role in the matter, including the extent to which the official is called upon to
exercise discretion; the sensitivity of the 111atte1·; the difficulty or reassigning the matter to
another cm.ployee; and adjustments that 1m~y be made in the employee's duties that would redw.:~
or eliminate the likelihood that a reaso1rnble per~on would qucsti011 her impm1iality. id.
III.

Authorization Amllysls

The Vista/Cvent investigation is in the oarly stages, and it is hard to ptedicl where it will

lead, and whether it will generate public attention. As noted above, rccusal issues stem from the
fact tha~
a third-part r customer of botl1 the merging pmties, and one of their larger
customers, 1s represented by
the employer of Ms. Hesse's husband. I
I

I

l mn confident that Acting AAG Hesse woldd be impartial in this matters nnd 1 consider
the risk that her views would be subject to scrutiny as H result of her spouse ' s employer
representing a third party to be smaH and manageable. Any appearance jssues are outweighed
substantially by the value to the Department of Acting /\.AG 's Hesse's participation. Our efforts
to investigate and potentially to litigate this matter would be significantly enhanced by her
participation. She is a skilled antitntst practitioner with many years of experience. incil.lding
substantial experience with enterprise soihvare and platform-based industries. She has a long
history with the Division, t1ot only in this Front Office but in her capacity as Chief of the
Networks & Technology Section that is investigating this matter. Her input and support ,.vould
be of great value, and authorizing her to pnrticipRte now wotild give her sufficient lead time to
Camiliarize herself v,1ith the details before an enforcement decision must be made.

or

Ms. Ile::;se's continued recusal would not only deprive the Division of the value her
participation, but also would impose costs on the Department. As you know, the Antitrust
Division recently learned that it needs to change its protocol regard ing issuance or C!Ds when an
Acting AAG is Tecused. Based on guidance from the Office of Legal Counsel, when an Acting
Assistant Attorney General is recused on a civil antitrust investigation, the authority to issue
application of the catch-a 11 provision wou Id be necessary. She did not represent Cvent while she was at the firm,
and this mntter was certninly n~I pending while she was al the firm.
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CIDs cannot be delegated to DAAGs. In these circumstances, only the Attorney General has the
authority to sign Civil Investigative Demands. 1nvolving the Attorney General in this aspect of
the Division's work will add to the demands on her valuable time, introduce complexity and
· additional layers of review, and possibly delay our investigations. These costs are
dispropmtionate to any appearance issues.
In addition, I have considered the specific factors enumerated in 5 C.F.R. § 2635.502(d)
in connection with the "covered relationship," and I believe they weigh in favor of authorizing
Acting AAG Hesse's participation. First, the nature of the relationship is attentlated - her
husband's firm's representation of a third-P.art customer, as opposed to its representation of a
~Second, the impact of the matter on
will not likely be substantial.
l__Js a large national law firm with hun ·eds o clients. Although!
Its one of the
Jare also complaining, and some
parties' concerned and Jar er customers, other l
mote vociferously than
That there is a group of concerned third-party customers who
would be similarly affected by t 1e investigation reduces the risk that a reasonable person would
question Ms. Hesse's impartiality beca11se of her attenuated relationship with just one of tl10se
third-party customers.

I

I

The third factor weighs againstActingAAG Hesse's participation because she would be
the decision-maket on this matter. The fourth factor is more difficult to assess at this point,
given the investigation has been open only a few months. The fifth factor regarding difficulty of
re-assignment cuts in favor orMs. Hesse's participating. As noted above~ she is the most
experienced of the Division's set1ior officials and no other front Office person can issue CIDs
when the Acting AAG is recused.
Finally, adjustments can be made to Ms. Hesse's duties. Acting AAG Hesse will not
communicate with or meet wit~
land its counsel. However, in the event that the
Vista/Cyent Matter results in third parties being provided the opporttinity to meet with the Acting
AAG before a final decision is made, this condition may be re-evaluated ~pd in light of
the circumstances at that time .. No preferential treatment will be give11 to l _ Jin this regard,
and any such modification will be done in writing.
Acting AAG Hesse's expertise-and skills are greatly valued and needed here. Carcfol
consideration of the factors suggests that the balance of interests favor Ms. Hesse's participation.
I believe a reasonable person would not question the integrity of the Department's law
enforcement decisions based on her participation in this matter and that, should such questions
arise, the Department's interest in her participation outweighs any possible concerns.

IV.

Recommendation

Depriving the Division of both Acting AAG H esse's expertise and leadership, and

imposing the costs associated with involving the Attorney General in the Antitrust Division's
investigative effo1is, seems disproportionate to the appearance issues at hand. Under the
circumstances, I do not believe that a reasonable person would question the integrity of the
D epattment's programs, operations, and law enforcement decisions based on her pmiicipation in
the Vista/Cvent matter, and that, should such questions arise. the Depa1tment's interest in her

4

participation ot1tweighs any possible concerns. Therefore, I recommend authorization, under 5
C..F.R. § 2635.502, of Ms. Hesse's participation.

APPROVED: ~?.~
DISAPPROVED:

DATE: _

~~~~~~~~~~~

_....6'//
+--~_z_.._,_/...:;;;u~,,~"i'------
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U.S. Ocputment of Justice
Antitrust Division

September l , 2016

William J. Baer

To:

Principal Deputy Associate Attorney General

SalletS~ ~~ ~

From:

Jonathan
Deputy Assistant Attorney General.
Antitrust Division

Re:

Request to Authorize Acting Assistant Attorney General Renata Hesse to
Continue to Participate in the litigation of U.S. et al. v. The Char/011eMecklenburg Hospital Authority, el al. (WDNC 6/9/16)

I. Bac:kground
Pursuant to 5 C.F.R. § 2635.502. I recommend that you authorize Renata Hesse,
Acting Assistant Attorney General ("A-AAG")~ to partfoipate in the Department's civil
case, U.S. et al. v. The Chat/olte-Mecklcnburg Hospital Aulhority, el al. ("Carolina
Hospitals" or "CHS"). 1 Though Acting AAG Hesse participated in the investigation and
made
e the case in June of this year, she was recused shory tllerafter
..........................."1==~........

.......,-...i.:h:.:e.:..r.:.:.h.:.:.us:.:b:.:;an~d's law firm, was brought in to represent
that competes with defendant CHS, and is a possible
witness at trial. Tllir'nl""""'~"'"""""'"'llmiion about impartiality under the standards of conduct.

For the reasons discussed below, however, authorization of A-AAG Hesse's participation
would be appropriate because of the value of her participation greatly outweighs any
possible concern that a reasonable pers~n would question the integrity of the
Department's programs and operations.
After almost three year's investigation, the Department tiled suit against CHS on June
9, 2016. The complaint alleges that the defendant, the dominant hospital group in the
Charlotte, North Carolina area, used its market power to prevent insurers from
introducing health plans that encoura e atients to use medical roviders that offer lower
priced, higher-quality services.

ng
1
I have consulted with the DDAEO, Nina Hale, and she concurs in this recommendalion. Ms. Hale
consulted with Janice Rodgers, and she too concurs.

restrictions on these insurers, effectively forbids the four insurers from entering

arrangements with its competitors that would involve insurers encouraging patients to use
health plans formed with hospitals that offered the insurers discounted rate~. The
defendant allows the insurers to steer patients toward its hospitals, but not to competitors'
hospitals. By these restrictions, the defendant is ab le to impede the development of
health insurance plans that offer lower priced, high quality services. and so maintain its
own higher prices.

A-AAG Hesse was very involved In th e decision to bring the suit. She personall y
heard and evaluate

·

·

com etitive effect.

,__~~~~~~---

As. a result, she authorized and signed the complaint the Division

fi Ied.
The current procedural posture of the case is as follows: In early August, the
defendant answered the complaint, and s imultaneously filed a motion to dismiss and a
motion for j udgment on the p leadings, the Division's response Lo which was fi led on
August 31, 20 l 6. The defendant will file a reply in several weeks. Oral argument has yet
to be scheduled. As a practical matter, discovery is stayed, but the Department will likely
file a motion to begin disc0very in the next few weeks.
Shortlv after tiling the comolaint, the Deoattment's litigation team began reinterviewing!

A-AAG Hesse's husband is a partner practicing antitrust law and competition

policy

oij

atl

!Although not involved in the representation

Im this matter, Ms. Hesse's husband had until recently a financial interest in any

matter thatl
lwas involved because h e held an equity intetcst in the fitm 's
revenues. This financial interest Jed to Ms. Hesse being recused on this matter as soon as
staff Learned o~
!involvement on behalf of a third party, even though her

husband was not involved. On August l 0, 2016, however, Ms. Hesse' s husband
informed the Division that he chan ed his com ensation arran ement with the firm and
that, effective August 1, 2016
I
IThis action by t_e_ir_m-en_s_u_r-es_t_a_t--s........-e-ss-e...s-p-ar-t"""1c..1-pa-t1"'"o_n_m_t_t_s_m_a_tt_er
will not implicate 18 U.S.C. § 208, which prohibits a government employee from
participating in a m atter in which he/she, his/her spouse, or minor child has a financial
interest. Thus, neither Ms. Hesse nor her spouse has a financial interest in this case.

2

II. Applicable Ethics Rules

Under 5 C.F.R. § 2635.502(a), absent authorization. an official should not
participate in a matter where a person or entity with which an official has a "covered
relationship" is or represenls a )arty in a particular matter. Ms. Hesse has a "covered
_as her husband's employer, under C.F.R. § 2635.502
relation ship" withl
(b)(iii). However, the "covered relationship" here does not involve the representation of
a party.
lis a third-party competitor.

I

Nonetheless, the Department has been sensitive to appearances of partiality even
when a senior official has a covered relationship that involve a person or entity that is not
representing a party, but may be significantly affected by a matter. In these situations,
the Department applies the "catch-all'' provision in § 502. That provision states that, if
circtunstances other than those specifically provided in the regulation may cause an
official's impartiality to be questioned, the Department should use the process provided
in § 502 to determine whether he should or should not participate in a particulm· matter.
For a senior official like Ms. Hesse, authorization to participate in a matter is based on a
determination that the importance of the official's participation outweighs the concern
that a reasonable person may question the integrity of the Department's programs and
operations. 5 C.F.R. § 2635.502(d).
Under§ 502, the factors to be considered in addition to the importance of the
official's participation include: the nature of the relationship, the effect that the matter
would have on the person involved in the relationship; the nature of the official's role in
the matter, including the extent to which the official will be called upon to exercise
discretion in the matter; the sensitivity of the matter; the difficulty of assigning the matter
to another official; and adjustments that may be made to reduce or eliminate the
likelihood that a reasonable person would question the official's impartiality.

III.

Analysis and Recommendation

I have considered the specific factors enumerated in 5 C.F.R. § 2635.502(d) in
connection with the "covered relationship," and I believe they weigh in favor of

authorizing Acting AAG Hesse's to continue her participation in the matter. First, the
nature of the relationship does not involve a party. Her husband's firm is representing a
third-party competitor to the defendant.

3

The third factor weighs against Acting AAG Hesse's participation because she
would be the final decision-maker, and would have substantial discretion in that capacity.
The fourth factor --the sensitivity of the matter -- is more difficult to assess at this point.
To the extent that it was a controversial decision to challenge the conduct, that decision
has already been made. Ms. Hesse signed the complaint and the Department issued a
press release quoting her. The judge;s ruling on the defendant's motion to dismiss will
determine what next steps will be - the commehcement of discovery, or appeal. The fifth
factor regarding difficulty of re-assignment weighs in favor of Ms. Hesse 's participating.
As noted above. she has the longest tenure of the Division' s senior officials. has a long
history of antitrust work, and she knows the case well from her invol\lement in the
investigation .
Finally, while appearance issues can be mitigated by adj ustments to an official's
duties to reduce or el iminate the likelihood that a reasonable person would question her
impartiality, such adjustment do not seem necessary here. Given that the enforcement
decision has been made, and the matter is before a federal judge, she should have no need
to co~mu~icate or meet with anyone froml
rnd she does not seek
authonzat1on to do so.

J believe that any appearance issues are outweighed substantially by the value to
the Department of Acting AAG's Hesse's participation. Ms. Hesse is a skilled antitrust
practitioner with many years of experience. The case raises complicated antitrust issues
that Ms. Hesse very familiar wi1h and helped shape, having participated in the matter for
months. She made the decision lO challenge the conduct before the potential contlict
withLJrose. Her continued participation will enhance our litigation efforts. Even

4

though she was not able to participate in the briefing on the motion to dismiss, she would
certainly be able to contribute valuable insiJ:Lhts to the preparation for oral art!ument and
discovery. or if necessary, appeal. I

In sum, Acting AAG Hesse' s expertise and skills, and her experience on this
matter, are greatly valued and needed here. Careful consideration of the factors suggests
that the balance of interests favor Ms. Hesse's participation. I believe a reasonable
person would not question the integrity of the Department's law enforcement decisions
based on her participation in this matter and that, should such questions arise, the
Department's interest in her participation outweighs any possible concerns.

IV.

Conclusion

I believe A-AAG Hesse's experience and expertise are of such a nature that a
reasonable person would not question the integrity of the Department's law enforcement
decisions based on her participation, and, should such c1uestions arise, the Department's
interest in her participation outweighs any possibJe concerns. Therefore, I recommend
authorization, under 5 C.F.R. § 2635.502, of her.participation in the Carolina Hospitals

nm~r.

~w
Approved: /(Al~ ~C?J

Date: ~ 7-2%;

Not Approved: - - - - - - - - - -- - - -

Date:-- - - - - - -
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Antitrust IJivision

November 15, 2016

To:

William J. Baer
Principal Deputy As ociate Auorney General

Ftom:

Jonathan Sallet
Deputy Assi ' nl ~ tomey General.
Antitrust D1 ision

Re:

Request lo Authorize Acting Assistant Attorney General Renata Hesse lo
Partici ate in the Division's Civil lnvesti ration of

J.

~Jf;:;

Background

Pursuant to 5 C.F.R. § 2635.502, J recommend that you authorize Renata Hesse,
Acting Assistant Attome General "A- AG" to
h
ent's civil

investigation ot
urrent y. s. esse ts 1squalified
rom pa 1c1pa mg m 11s ma er y reason o a personal or business relationship,2 and I
am the most senior Division official on the matter. The recusal issue arises because

l

lher husband's law firm, represents a third party that may be substantially
affected by the outcome of the investigation. For the reasons discussed below, however,
authorization of Ms. Hesse's participation would be appropriate because the value of her
participation greatly outweighs any possible concern that a reasonable person would
question the integrity of the Department's programs and operations.

1

I have consulted with the DDAEO. Nina Hale. and she concurs in this recommendation. We have also
consulted with Janice Rodgers, the Depa11ment's Ethics Officer. and she too concurs.
'As discussed below, until recently, Ms. Hesse's husband had a financial interest ln the matter which
required her recusal. With the elimination of the financial interest confl ict, only the appearance issue
nowing from a personal and business relationship remains.

Actin AAG

husband is a artner racticing antitrust law and competition
policy at
However, her husband is not
involved m t e representation o
n t 1s matter. Nor does her husband have a
financial interest in this matter because, at his request,
his action ensures that Ms.
-.....--.......-....-...........----..._,.--....-....-....-.......,....---....---....-esses part1c1patton m t 1s matter w1 not imp 1cate 18 U.S.C. § 208. which prohibits a
government employee from panicipating in a matter in which he/she, his/her spouse, or
minor child has a financial interest. Thus. neither Ms. Hesse nor her spo use has a
Hesse~s

financial interest in this case.

Ir. Applicable Ethics Rules
Under 5 C.F.R. § 2635.502(a). absent authorization, an official should not
participate in a matter where a person or entity with which an official has a "covered
relationship" is or re resents a arty in a particular matter. Ms. Hesse has a "covered
telationship" with
as her husband's employer. under C .F.R. § 2635.502
(b)(i ii ). Notably, owever. t e ··covered relationship.. he{e does not invo.lve the

2

representation of a party. """"""""',.,,,..,===-------......lis a third-pa1ty customer and
competitor to both of the mergmg parues.
.,.1

Nonetheless, the Department has been sensitive to appearances of partiality even
when a senior official has a covered relationship that involves a person or entity that is
not representing a party, but may be significantly affected by a matter. In these
situations, the Department applies the "catch-alJ" provision in § 502. That provision
states that, if circumstances other than those specifically provided in the regulation may
cause an official 's impartiality to be questioned, the Department should use the process
provided in § 502 to determine whether he should or should not participate in a particular
matter. For a senior official like Ms. Hesse, authorization to participate in a matter is
based on a determination that the importance of the official's participation outweighs the
concern that a reasonable person may question the integrity of the Department' s
programs and operations. 5 C.F.R. § 2635.502(d).
Under§ 502, the factors to be considered in addition to the importance of the
official's participation include: the nature of the relationship, the effect that the matter
would have on the person involved in the relationship; the nature of the official ' s role in
the matter, including the extent to which the official will be caHed upon to exercise
discretion in the matter; the sensitivity of the matter; the difficulty of assigning the matter
to another official; and adjustments that may be made to reduce or eliminate the
likelihood that a reasonable person would question the official's impartiality.

III.

Analysis and Recommendation

I have considered the specific factors enumerated in 5 C.F.R. § 2635.502(d) in
connection with the "covered relationship," and I believe the wei h in favor of
authorizing Acting AAG Hesse to participate in the
First, as
noted above, the nature of the relationship does not mvo ve a party, w tc points in favor
of her participation, because the circumstances do not fit squarely within the regulation
requiting recusal.
Second, in considering the potential impact of the matter on I
Ji t is
difficult to say that the impact would not be substantial Qiven that 1..---....-.,.
directly with the merging parties, and I

3

..

-

I

Ordinarily, the third factor would weigh against Acting AAG Hesse's
participation because she would be the final decision-maker, and would have substantial
discretion in that capacity. In this instance, however, I believe the third factor weighs
less heavily against her participation. Given that the investigation just opened, and is not
likely to reach a decision point on the merits before next summer at the soonest, the
decisions that she will need to make in the next few months would require her to exercise
less discretion than would be true later in the investigation. For example, she would be
the decision maker for issuance of the Second Request to the parties, and would sign
CIDs issued to non-parties. Those sorts of decisions, however, are largely driven by
staffs recommendation based on investigative efforts in which the Acting AAG plays no

role. By the time the case recommendation is teed up for a decision, Ms. Hesse is
unlikely to still .be serving as Acting AAG, and the next Administration's MG would
likely be in place.
The fourth factor --the sensitivity of the matter - is more difficult to assess at this
point, but there is much to suggest that the matter will gamer a lot of attention. I
I

........--:-~~---

--:--~-r--:-:--:--r~-:T~~~-:-T"~-r-7""!T~r--:,.-:---:-""""-.-....-~--:-

It is

aIways etler to ave t e current ea o t e Anlttrust r:IO~ par71pate on a matter as
high-profile and significant
jis to the
industry than not.

asl

But, in this instance, it is espec1ally 1mportanf, given the m e a o the competitive
analysis in each matter, which will of course be informed b
investigations.
The Division should have the benefit of unified thinking about t e m us y-wide
implications ofj
!mergers. As I am recused from thej
!J
cannot provide that beneiit. Acting AAG Hesse is the decision maker onj
which I understand to be closer to a decision point than
Any
reasonable person would certainly appreciate the value to the Division of her being able

isl

4

I

to think abou~
land to be able to consult with the FTC on its matter
as well. Whi e there are other qual 1t1ed deputies. re-assignment to one of them does not
provide a solution. Currently, different deputies are assigned
!matters, and both
deputies are extremely busy already. As you know the Division 1s extremely busy
through the end of the year. Every matter from which the Acting AAG is recused adds to
the responsibilities of an already stretched Front Office.

tq

Finally, appearance issues can be mitigated by adjustments to an official's duties
to reduce or eliminate the likelihood that a reasonab1e person would question her

impartiality. Given that the investigation is in the ver earl stages, she should have no
need to communicate or meet with anyone fro
nd she does not seek
authorization to do so. Jn the unlikely event the nee anses 1n the future. a modification
can be considered.
£n my view, depriving the Department or Acting AAG Hesse's leadership, skills
and expertise would i111pose a hardship on the Division that is disproportionate to the
appearance issue involved. I
Is not rcpresencing a party. and whik its client
may well be affected hy the outcome of the matters, othe r markcL participants could be

similarly affected. Any appearance issue is funher minimized by Ihe adjustments we are
prepared to make. Namely, Ms. Hesse will not communicate or meet with
and we are not seeking authorization for her to do so. 1n sum, careful consideration of
the factors suggests that the balance of interests favors Ms. Hesse's participation.

I

IV.

Conclusion

Under the regulatory standard, and for the reasons described more fully above, I
do not believe that a reasonable person would question the integrity of the Department' s
programs and operations based on her participation. and should such questions arise, the
Department's interest in her participation outweighs any possible concern, Therefore. l
recommend authorization, under 5 C.F.R. § 2635.502, for Acting AAG Hesse to
participate in the
jinvestigation, with the additional limitation that the
determination
include authorization for her to meet or communicate with -

-

I

Approv

Not Approved: _ _ _ _ _ _ _ __ _ _ __ _ Date: _ _ _ _ _ _ __
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Memorandum

August 31, 2016

To:

William J. Baer
Principal Deputy Associate Attorney General
Sonia Pfaffenrot~

From:

'!I~'\'ft.

Deputy Assistant Anomey General for Civil Enforcement
Antitrust Division
Re:

Request for Authorization for Acting AAG Renata Hesse to Participate in the
Division's Health Insurance Litigations: US v. Aetna Inc. and Humana Inc.,
1: I 6-cv-01494 (D.D.C. 2016); U.S. v. Anthem Inc. and Cigna Corp., I; J6-cv01494 (D.D.C. 2016).

I.

Background

Pursuant to 5 C.F.R. §2635.502, I recommend that you authorize Renata Hesse, Acting
Assistant Attorney General ("A-AAG") to participate in two closely related civil litigations
challenging the proposed mergers of health insurance companies - Aetna/Humana and
Anthem/Cigna (''the Heal th Insurance Matters"). 1 Ms. Hesse has been rec used from the matters
since early in the investigations leading to the filing of the complaints based on her spouse's
participation. Ms. Hessets husband represented a third party complainant,J

II am the most senior Division official on hese matters.

J

I

On July 21, the Department announced its decision to challenge both mergers. Two
lawsuits were filed in the District of Columbia and are pending before different judges. One has
a scheduled trial date beginning in late November, the other in early December. In my view,

given these developments, and after taking into account certain restrictions to ensure that there is
not a financial conflict of interest, the value of Ms. Hesse's participation during the litigation
greatly outweighs any possible concern that a reasonable person may question the integrity of the
Department's programs and operations.
The import of these two lawsuits cannot be overstated because their outcome will affect
all facets of the health care industry - from health care providers, to private and public
employers who purchase insurance for their employees, and individual consumers who need
1

I have consulted with the DDAEO, Nina Hale, She concurs in this recommendation. Ms. Hale also consulted
Janice Rodgers and she too concurs.

insurance. The merging parties are four of the five largest health insurance companies in the
United States. If consummated, the challenged transactions will reduce that group to three, with
each having almost twice the revenue of the next largest insurer. Competitive insurance markets
are essential to providing Americans the affordable and high-quality healthcare they deserve.
The suit against Anthem and Cigna alleges that the merger would substantially eliminate
competition for millions of consumers who receive commerc ial health insurance coverage from
national employers across the United States. In addition, the complaint alleges that the
elimination of Cigna, an innovative competitor, threatens competition among commercial
insurers for the purchase of health care services from health care providers. The lawsuit against
Aetna and Humana alleges that their merger would substantially reduce Medicare Advantage
competition in more than 21 states, and will substantially reduce competition to sell commercial
health insurance to individuals and families on the public exchanges in three states. These two
mergers would restrict competition for health insurance products sold in markets across the
country and would give tremendous power over the nation's health insurance industry to just
three large companies. The lawsuits seek to preserve competition that keeps premiums down
and drives insurers to collaborate with doctors and hospitals to provide better healthcare for all
Americans.
As noted above, both cases are scheduled for trial with the firs t commencing in late
November and the second in early December, each before a different judge. The trials will
proceed concurrently. Discovery has commenced. The litigation teams are on a very tight
schedule with well over a hundred depositions to take before the close of fact discoverv in
November, and expert reports are due shortly thereafter. I

....------'-'~~..._...........,..,.........,_..u.ll.l.......,.._,.,........._,,.............,...._.""""'........,.............................J,,1.J.d....._l."'-"''-'Ll......,_J.,J./mpeti ti on

I

policy at
In the summer f 2 15

e was retame

2

Neither A·AAG Hesse nor her spouse has a financial interest in the Health Insurance
Matters. During the time frame that Ms. Hesse's husband was representingL JMs1 Hesse had
a financial interest in the matter because her husband held an equity interest in the firm's
revenues, and his interest are imputed to her. Absent a waiver, Ms. Hesse's participation in the
matter would have violated 18 U.S.C. §208(a). On August 10, 201 6, however, Ms. Hesse's
husband informed us in writin 1 that he chan ed his com ensation arrangement with the firm and
that, effective August 1, 2016

II.

Applicable Ethics Rules

Under 5 C.F.R. §2635.502, absent authorization, an official should not participate in a
matter where an entity with which she has a "covered relationship" is or represents a party. A·
AAG Hesse had a "covered relationship" wit~
lunder 5 C.F.R. §2635.502 (b)(iii) since
her husband was serving as!
pttorney. However, the covered relationship did not
involve the representation of a party, and the relationship has been terminated for purposes of the
Health Insurance Matters. Nonetheless the fact remains that Hesse's spouse's client was
involved to a degree in one of the Health Insurance Matters prior to the filing of the two lawsuits.
That prior involvement, coupled with the spousal relationship involving the Division's most
senior official, could create a lingering question regarding Ms. Hesse's impartiality were she to
participate. In abundance of caution, therefore, we have applied the "catch-all" provision
described in 5 C.F.R. §2635.502(a). That provision states that, if circumstances other than those
specifically provided for in the regulation may cause an official's impartiality to be questioned,
the Department should use the process provided in §502 to determine whether she should or
should not participate in a particular matter.
The §502 process calls for a determination that the importance of the official' s
participation outweighs the concern that a reasonable person may question the integrity of the
Department's programs and operations. 5 C.F.R. §2635.502(d). The factors to be c~nsidered
include: the nature of the relationship involved; the effect that resolution of the matter would
have upon the person involved in the relationship; the nature and importance of the employee's
role in the matter, including the extent to which the employee is called upon to exercise
discretion; the sensitivity of the matter; the difficulty of reassigning the matter to another
employee; and adjustments that may be made in the employees duties that would reduce or
eliminate the likelihood that a reasonable person would question her impru·tiality. Id.

III.

Authorization Analysis

Since the begirming of the investigations, the Health Insurance Matters generated a
substantial amount of public attention. During the investigation,r - - - land others
complained publicly that the proposed acquisitions present a sub~k to competition on an
unprecedented national scope. In addition, there have been Congressional hearings on the issues,
and considerable reporting in the press.
3

·~

Since the filing of the two lawsuits, the defendants have also taken steps try the case in
the court of public opinion. In early August, Aetna and Humana armounced that that they had
agreed to divest certain Medicare Advantage assets to reduce competition concerns. In addition,
Aetna announced that, because of $400 million in public exchange losses, it would be
withdrawing from its 2017 planned expansions in public exchanges.

I

~ubmitted several detailed position papers, only one of which A-AAG's spouse

helped to prepare, setting forth its reasons for the antitrust harm t h g . r s would cause.
ough its General
During the course of the investigation, Division staff engaged with
Counsel. It is important to note, however, that other similarly situate entities also submitted
their views of the proposed mergers. Thus, there are many other entities besides0that
represented the views of health care providers, and others, before the Division.

I am confident that A-AAG Hesse would be impartial in these matters and I consider the
risk that her views would be subject to scrutiny as a result of hers ouse's past relationship with
.___ _.Ito be small and manageable. Her husband's work with
n these matters is
ould be on unrelated matters.
completed, and any other work that he might do for
Any appearance issues are outweighed substantially by the value of A-AAG Hesse's
participation to the Division. These are major cases that will raise significant substantive issues
with long term implications for the Division's law enforcement efforts in the health care sector.
Moreover, there will be a myriad o s r te ic iti af on deci ions t at ·
· '
be able to wei h in on if ossible.

Finally,
given the expedited schedules of the two cases and the resource requirements they entail, AAAG Hesse should be involved in the decisions regarding how best to a llocate the Division's
limited resources to maximize our litigation efforts, and to ensure that the Division's other work
is not impaired. A-AAG Hesse is a skilled antitrust practitioner with many years of experience.
Given her long history with the Division, not only in this Front Office, but in her capacity as
Chief of a litigating section, and as a staff attorney, her input and support would be of great
value.

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~___,

In addition. I have considered the specific factors enumerated in 5 C.F.R. §2635.502(d) in
connection wit~
!covered relationship, and I believe they weigh in favor of authorizing
A-AAG Hesse's participation. The nature of the relationship involved- her spouse's client -- is
one with a third-party, not a party. While the outcome of the matters articularly the
is unlikely to be
Anthem/Cigna matter ma have an effect on
directly affected.
is not
e epartment as c a enge t e mergers in
slated as a witness mt e 1tigatton.
court, the interests of!
I are aligned with those of the Department. Both the Department
~ant to prevent the consummation of both mergers. Accordingly, a reasonable
and!
person with knowledge of the circumstances would have no reason to question the imprutiality of
Ms. Hesse's decisions that are intended to achieve that objective. In the unlikely event the

4

Division were to settle the cases, pruticularly the Anthem/Cigna matter, that outcome would go
againsq
~nterests, as noted above. Even so, I do not believe a reasonable person
w~nclude that the Department would settle such a significant matter based on the position
ofL__Jnd its status as a client of her husband's.
The third and fourth factors weigh against A-AAG Hesse's participation because she
would be the Acting AAG and thus the decision-maker on these two high-profile matters. Of
course, in the unlikely event that settlement negotiations do re-open, Ms. Hesse would be the
ultimate decision-maker. But that decision would be made in consultation with me (as the long
standing Front Office manager and currently the most senior official on the two matters), and
likely you as well, given the role that you have played in these matters. The fifth factor regarding
difficulty of reassignment weighs in favor of A-AAG Hesse's participation. As you know, the
Division is extremely busy, and when Ms. Hesse is unable to perform the duties of her office as
Acting AAG because ofrecusal, the distribution of work to the other Front Office managers is
challenging for everyone. Ideally, she should be able to perfonn the duties of her position,
where appropriate.
Finally, adjustments to A-AAG Hesse's duties could be made to avoid communicating or
meeting with
This may not be necessary, given tha~
lis not likely to be a
witness. However,
oes keep in touch with the litigation team, and has a strong interest
in the success of our cha lenges to these two merg~abundance of caution, it is
reasonable to restrict Ms. Hesse's encounters withL _ _ J going forward , should any such
opportunities present themselves.

IV.

Recommendation

Depriving the Division of A-AAG Hesse's expertise, experience, and leadership seems
disproportionate to the appearance issues at hand. Under the circumstances, I do not believe that
a reasonable person would question the integrity of the Department's programs, operations, and
law enforcement decisions based on her participation in the Health Insurance Matters, and that,
should such questions arise, the Department's interest in her pa1ticipation outweighs any possible
concerns. Therefore, I recommend authorization, under 5 C .F.R. §2635.502, of A-AAG Hesse's
participation in the Health Insurance Matters, with the restriction that she not communicate or
meet wit~

I

APPROVED:

~Ck?(

DISAPPROVED:~---------

DATE:
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Memorandum

Subject

To

Request for Authorization to Penni t
Creighton Macy to Participate in the
Division's Two Health Insurance Merger
cases:. US. v. Aetna Inc. and Humana Inc.,
1:16-cv-01494 (D.D.C. 2016); U.S. v. Anthem
Inc. and Cigna Corp., I: 16-cv-O 1494 (D.D.C.
2016)

Renata B. Hesse
Acting Assistant Attorney General

From

Date

September 13, 2016

Nina B. Hale
Deputy Desig ated Agency Ethics
Official

I. Background
Pursuant to 5 C.F.R. Section 2635.502, I recommend that you authorize Creighton
Macy, Chief of Staff and Senior Counsel in the Front Office, to participate in the
Division' s two civil cases involving health insurance -- US. v. Aetna Inc. and Humana
Inc. and US. v. Anthem Inc. and Cigna Corp. (the Health Insmance Matters"). Possible
recusal issues arise because Mr. Macy's fonner law finn, Wilson Sonsini Goodrich &
Rosati (''Wi lson Sonsini"), has appeared on behalf of various non-parties in these two
litigations. In addition, one of the non-parties represented by Wilson Sonsini is a fonner
client. Mr. Macy is still within his two year cooling off period. 1 Nonetheless, in my
view, an authorization would be appropriate because the value of his participation
outweighs any possible concern that a reasonable person may question the integrity of the
Department's programs and operations.
The two lawsuits are proceeding concurrently in different courts with somewhat
different theories of harm. The lawsuit against Anthem and Cigna ("Anthem/Cigna")
alleges that the merger would substantially eliminate competition for millions of
consumers who receive commercial health insurance coverage from national employers
across the United States. In addition, the complaint alleges that the elimination of Cigna,
an innovative competitor, threatens competition among commercial insurers for the
purchase of health care services from health care providers. The lawsuit against Aetna
and Humana ("Aetna!HumanaH) alleges that their merger would substantially reduce
Medicare Advantage competition in more than 21 states, and will substantially reduce

1

As Chief of Staff and Senior Counsel, Mr. Macy signed the Obama Ethics Pledge, which extends the
usual one-year cooling off period for a second year.

competition to sell commercial health insurance to individuals and families on the public
exchanges in three states.
Both cases are scheduled for trial this year, with the first commencing in late
November and the second in early December. Discovery has commenced with a very
tight schedule. Well over a hundred depositions are scheduled to take before the close of
fact discovery in November, and expert reports are due shortly thereafter. Fact discovery
has proved especially challenging because defendants have sought documents from
another federal agency. Health and Human Services ("HHS").
Mr. Macy was an associate at Wilson Sonsini ' s Washington, DC office from
October 201 Oto June 2016. He joined the Division as the Front Office Chief of Staff on
June 20, 2016. 2 Mr. Macy has completely severed his relationship with his former law
firm and has no financial ties to it. Thus, Mr. Macy has no financial interest in these
matters.
Wilson Sonsini represents three non-parties.

I

__

Division staff interviewe~
I There is a possibility that I......_
but at this point, neither side has issued document subpoenas and [
on the recently-exchanged preliminary witness lists.

!will
.......... be deposed,
1did not appear

While he was at Wilson Sonsini, Mr. Macy did a substantial amount of work for
..------.put only in the area of antitrust. None of his work fo~
!related to its
provision of health 1·nsurance to its employees. Mr. Macy has no confidential information
business, nor any role it may have played in investigation
about this aspect of.
leading to the filing of the Anthem/Cigna case.

I

I Defendants in

.......,.-...,...--"":"":"":,-------.------.. . - - ---......------.-----......-----1
the Aetna/Humana case issued
~ document subpoena, so we issued

I

one as well to
ensure that we get all the documents detendants requested. Mr. Macy did not do any
when he was at Wilson Sonsini. Indeed, he was unaware that the
work fo~
company was a client of the firm. Accordingly, Mr. Macy has no confidential
i?formation aboutl
lioes not appear on either side' s preliminary witness
·
!
hst.

I

The third non-party is a yet-to-be-identified non-Anthem Blue Cross/Blue Shield
Health Plan that has complained to the Division. A partner at Wilson Sonsini has made
contact with the Anthem/ Cigna litigation team on behalf of this Blue Cross/Blue Shield
Plan, which is concerned that, post merger, its competitor Cigna will have access to
2

Mr. Macy was a Trial Attorney at the Antitrust Division from 2007-2009 .

2

information about its marketplace via its relationship with Anthem. This Blue
Cross/Blue Shield Plan is one of 36 Blue Cross/Blue Shield plans that are not associated
with Anthem, all of which have each received document subpoenas.
II.

Applicable Ethics Rules

Under the ethics regulations, absent authorization, an official should not participate
in a matter where an entity with which he has a "covered relationship" is or represents a
"party." 5 C.F.R. §2635.502(a). An employee has a "covered relationship" with "[a]ny
person for whom the employee has, within the last year, served as officer, director,
trustee, general partner, agent, attorney, consultant, contractor or employee." 5 C.F.R.
§2635.502(b)(iv). Thus, Mr. Macy has a covered relationship with Wilson Sonsini.
Although the entities that Wilson Sonsini represents in the Health Insurance Matters are
non-parties, the Department's practice is to use the process set forth in 5 C.F.R.
§2635.502(d) to detennine whether an official should participate in a matter such as this
where a former firm is involved. 3
Under §502(d), a decision that Mr. Macy should be permitted to participate is
based on a determination, made in light of all the relevant circumstances, that the
importance of his participation outweighs the concern that a reasonable person may
question the integrity of the Department's programs and operations. In addition to the
importance of the official's participation, the factors to be considered include: the nature
of the relationship involved; the effect that resolution of the matter would have upon the
financial interests of the person involved in the relationship; the nature and importance of
the employee's role in the matter, including the extent to which the employee will be
called upon to exercise discretion; the sensitivity of the matter; the difficulty of
reassigning the matter to another employee; and adjustments that may be made in the
employee's duties that would reduce or eliminate the likelihood that a reasonable person
would question his impartiality. C.F.R. §2635.502(d).
It is important to note that, pursuant to the Ethics Pledge, Executive Order 13490,
Mr. Macy may not communicate with Wilson Sonsini or l
luntil his two-year
ff period expires in June 2017. Communications with Wilson Sonsini and
re unlikely to be necessary before then, and are not being sought with this
au on ation. The Ethics Pledge does not bar Mr. Macy's participation in these matters,
since Wilson Sonsini is representing non parties. Accordingly, an "Ethics Pledge
Waiver" is not necessary here.

O

Mr. Macy also has a covered relationship wit~
lsince it is a person for whom he
served as an attorney in the last year. The Department applies the same process to
determine whether an official should participate where a former client may be
significantly affected.
3

3

III.

Authorization Analysis

As noted above, potential recusal issues arise because Mr. Macy' s former law firm
represents various non-parties that have received document subpoenas, and one of the
third parties is a former client. I have considered carefully the specific factors set forth in
5 C.F.R. 2635.502(d), and believe they weigh in favor of authorizing Mr. Macy to
participate.
The Health Insurance Matters have placed significant demands on the Division' s
attorneys and economists. At the time we filed the two Health Insurance Matters, each
had relatively large teams of more than 40 lawyers and economists. However, the
defense teams are many times larger. Both Health Insurance litigation teams have asked
for an additional 20 attorneys to assist in their preparation for fast approaching discovery
and trial deadlines. Attorneys are being drafted from all over the Division, as well as
4
from other components, to take and defend depositions, review documents, and to help
develop the evidence on discrete issues.
As you know, the Front Office will be providing as much assistance to the litigation
teams as possible. As Chief of Staff and Senior Counsel, Mr. Macy is responsible for
managing the Front Office, including the four counseJ. In addition, he is also responsible
for overseeing ~ and staying well-informed regarding all cases and policy matters pending
in the Division for purposes of briefing you and in his role as the main liaison with the
Division' s points of contact in the Office of Public Affairs, Office of the Associate
Attorney General, Office of the Deputy Attorney General, and Office of the Attorney
General, among others.

high,

and re-assignment of
The value of, and need for, Mr. Macy 1s partlclpatlon ls
his duties is not practicable. Whenever Mr. Macy is unable to participate in a matter
because of a conflict, the Front Office processes and his role are somewhat impaired,
reducing his value to the Division and to you personally. Given the importance of the
Health Insurance Matters, and their demands on the Division' s resources, his inability to
participate dramatically limits his usefulness as Chief of Staff. Both his workload
decision-making and his liaising with other components regarding other matters are
severely hampered by his lack of insight into the Health Insurance Matters. In addition,
when recused, he also unable to participate substantively in a rriatter on an ad hoc basis,
which he often does when the other counsel have too much to do. For example, if not
recused, Mr. Macy could help with the HHS document review project or take/defend
depositions. As you know, one counsel is going on paternity leave, increasing the need
for Mr. Macy to have maximum flexibility both to manage the counsels ' workload and if
need be, take on some of the counsels' duties.

4

Indeed, attorneys in Operations and Office of Chief Legal Advisor, as well as the Front Office counsel,
have just received notice of the potential need for them to help the litigation teams and other attorneys not
already assigned to the teams to review over one million HHS documents for privilege within the next
week.
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Several of the regulation's other factors weigh slightly against Mr. Macy's
participation, but not significantly. First, the nature of the relationship involves Mr.
Macy's former firm and attorneys with whom he practiced only three months ago. But
Mr. Macy was an associate who had worked there for six years, which reduces the risk
that a reasonable person would jfestion Mr. Macy's impartiality. Likewise, although
the nature of his relationship wit
lwas substantial insofar as the relative amount
of work performed, Mr. Macy was an associate, not the relationship partner.
Second, the outcome of the Health Insurance Matters is not likely to affect
Wilson Sonsini is
significantly the financial interest of either Wilson Sonsini or
a large, national law firm with hundreds of clients. It is highly unlikely that Mr. Macy's
actions could have a material impact on the firm's finances. The three clients that are
implicated by the Health Insurance Matters are non-parties, whose involvement in the
litigation is peripheral, and therefore likely to account for a small percentage of the firm's
rnancial interest is not likely to be significantly
overall revenues. Similarlyf
affected by the outcome of the Healthnsurance Matters. Of the two lawsuits, only the
Anthem/Cigna lawsuit, which focuses on the merger's likely effect on national
emrlavers h~s the potential to affec~but not significantly. A change in the price
tha
ays for health insurance-rorrrsemployees is not likely to directly impact its
!interest in the
overall value as a company. Moreover, as a national employer,!
outcome of the lawsuit is aligned with the Department's litigation stance of seeking to
prevent the merger's consummation, which reduces the risk that a reasonable person
would question Mr. Macy's impartiality regarding his efforts intended to help the
Department win at trial.

I

I

The third factor, the "sensitivity of the matter," weighs against Mr. Macy's
participation. The Health Insurance Matters are unquestionably high profile in an
important sector of healthcare and deal with complex and relatively novet antitrust
theories. The two cases have already attracted considerable attention, and will surely
continue to do so as the trial dates approach.
On the other hand, as to the factor looking at the "nature and importance of the
employee's role," Mr. Macy will be one of scores of attorneys participating on the matter
but largely in ·a resource management and coordination role. He will have some degree
of discretion in that capacity, but Section management will be much more involved in
such decision-making and management of the matter. Of course, final decisions rest with
you, as Acting AAG.
On balance, I believe that the value of Mr. Macy's participation outweighs the
appearance concerns, particularly considering the protective measures in place because of
his pre-existing Ethics Pledge obligations.

IV.

Recommendation

Under the circumstances, I do not believe a reasonable person would question the
integrity of the Department's programs, operations, and law enforcement decisions based

5

on Mr. Macy's participation, and that, should such questions arise, the Department' s
interest in his participation outweighs any possible concerns. Therefore, I recommend
authorization, under 5 C.F.R. Section 2635.502, of Mr. Macy' s participation in the
Division's Health Insurance Matters, on the condition that he has no contact or
communications with Wilson Sonsini orl

I

APPROV ED:

~ C<-_

DATE:_ ttfi_J1/
,__"'--"µ_, J~------
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From:
To:
Subject:
Date:

Schools, Scott (ODAG)
Shaw, Cynthia K. (JMD)
Re: Francisco authorization/Jennings v Rodriguez
Sunday, February 19, 2017 12:34:57 PM

Thanks, Cindy. I grant the waiver.
On Feb 19, 2017, at 10:49 AM, Shaw, Cynthia K. (JMD) <cshaw@jmd.usdoj.gov> wrote:
Hi Scott,
Here is another authorization for Noel; a different immigration case but one involving
some of the same issues as those in the immigration order and, again, needed due to a
Jones Day amicus brief being filed. I recommend authorization.

Thanks,
Cindy

I recommend that you authorize Noel Francisco to participate in Jennings v.
Rodriguez, which is pending before the U.S. Supreme Court. Petitioners are
federal employees in their official capacity, including the Attorney General;
Respondents are a class of noncitizens who have been incarcerated while awaiting
removal proceedings. At issue is whether aliens have a right to a bond hearing
when they are subject to detention that lasts six months; arguments for the United
States include the proposition that the case is governed by the plenary power
doctrine of immigration law, which immunizes immigration laws from judicial
review. Oral argument was held November 30, 2016. Subsequently, the Court
directed the parties to file supplemental briefs on the constitutional issues, which
they did on January 31, 2017. Reply briefs are due February 21, 2017. There is a
possibility that the Court will order a re-argument in April 2017.
Mr. Francisco was, until January 20, 2017, a partner at Jones Day. Jones Day
filed an amicus brief in the case in support of Respondents on October 24, 2016.
Mr. Francisco did not participate in writing the amicus brief, and in fact did not
know of the brief, while at the law firm.
Under the Standards of Conduct addressing impartiality in the performance of
duties (5 CFR 2635.501 et seq.), an employee who knows that a person with
whom he has a covered relationship is or represents a party to a matter may not
participate in the matter. An employee has a covered relationship with a former
employer and with former clients for one year after such service ends. An amicus
is not a party; therefore Mr. Francisco does not have a covered relationship with
Jones Day under Sec. 2635.501(a) since Jones Day does not represent a party.
The long-standing practice of the Departmental Ethics Office, however, has been
to analyze participation in a matter in which a former employer represents an
amicus under the impartiality regulation’s “catch-all” provision at 2635.502(a)
(2). That provision states that an employee who is concerned that “circumstances

other than those specifically described in this section” would cause a reasonable
person to question his impartiality may determine whether he should participate.
The regulations provide that even if recusal is appropriate, an employee may seek
an authorization to participate. 5 CFR 2635.502(d).
An authorization to participate in a matter that would otherwise require recusal
may be given if the agency designee determines that the government’s interest in
the employee’s participation in a particular matter involving specific parties
outweighs the concern that a reasonable person would question the integrity of the
agency’s programs and operations. 5 CFR 2635.502(d). Assuming that a
reasonable person could question Mr. Francisco’s impartiality in cases in which
his former employer represents amici, I believe that an authorization is
appropriate.
The relationship that gives rise to the apparent conflict of interest is that of a
former partner to a former law firm. However, Jones Day’s only role in Jennings
v. Rodriguez is representing 11 non-profit organizations that represent immigrant
detainees (“detained legal services providers”).   While the amicus brief offers
individual examples of the hardships experienced by the amici’s clients caused by
extended detention, the amici do not represent parties in the litigation, nor do they
appeal to have a financial interest in the resolution of the litigation. Neither does
Mr. Francisco have a financial interest in Jones Day, and therefore no financial
interest in its representation in this case. The effect that resolution of the cases
will have on Jones Day’s financial interests is unclear but appears negligible.
Resolution of the case will most likely not have a financial impact on the legal
service providers, although it will have personal impact on their clients. The legal
services providers’ argument, however, is not that any identified individual be
granted a bond hearing, but that the Constitution requires bond hearings for
certain aliens, specifically, lawful permanent residents. While the financial
interest of Mr. Francisco’s former law firm and its clients in resolution of the case
is low, the nature and importance of Mr. Francisco’s role in the matter is high. As
the Acting Solicitor General, he is leading the Department’s legal strategy in its
immigration cases.   It benefits the government to have Mr. Francisco provide
oversight and continuity in the many immigration cases that are coming before
this Court and the appellate courts, many of which include the plenary power
doctrine. Moreover, to require recusal when the source of the conflict is an
academic amicus brief in a case in which the former firm or its client has no direct
financial interest seems disproportional to the source of the conflict.
In conclusion, the interest of the government in Mr. Francisco’s participation
outweighs the concern that a reasonable person would question the Department’s
integrity in this instance. We recommend that you authorize his participation.
Your approval for this authorization may be given in a reply email.

Cynthia K. Shaw
Director
Departmental Ethics Office

U.S. Department of Justice
145 N Street, NE
Washington, DC 20530
(202) 514-8196

From:
To:
Subject:
Date:

Francisco, Noel (OSG)
Shaw, Cynthia K. (JMD)
RE: authorization for Noel
Thursday, February 09, 2017 7:58:58 PM

Thank you.
From: Shaw, Cynthia K. (JMD)
Sent: Thursday, February 9, 2017 6:23 PM
To: Francisco, Noel (OSG) <nfrancisco@jmd.usdoj.gov>
Subject: FW: authorization for Noel

You are authorized to proceed.
From: Schools, Scott (ODAG)
Sent: Thursday, February 09, 2017 6:17 PM
To: Shaw, Cynthia K. (JMD) <cshaw@jmd.usdoj.gov>
Subject: RE: authorization for Noel
Thanks, Cindy. I agree with your analysis and grant the waiver.
Scott
From: Shaw, Cynthia K. (JMD)
Sent: Thursday, February 9, 2017 6:07 PM
To: Schools, Scott (ODAG) <sschools@jmd.usdoj.gov>
Subject: authorization for Noel

Scott,
Below is another authorization for Noel. Happy to discuss. 514-8196.
Another one will follow for
and Chad Readler.
Cindy
I recommend that you authorize Noel Francisco to continue to work on Washington and
Minnesota v. Trump and related immigration litigation. The case is now pending before the
U.S. Court of Appeals for the Ninth Circuit. The case is a challenge to implementation of the
President’s January 27, 2017, Executive Order, Protecting the Nation from Foreign Terrorist
Entry into the United States (“immigration order”). Other immigration cases nationwide also
challenge the immigration order. On February 6, 2017, you authorized participation in the
Washington case based on the exigencies of the circumstances. I believe, even without the
existing exigencies, that a continued authorization is appropriate.
Jones Day filed an amicus brief in the Washington case on behalf of law professors on
February 6, 2017.   Jones Day will submit a more detailed briefing February 13, 2017, in a
related case, Darweesh v. Trump, which is another challenge to the order, also on behalf of the
law professors. Responding to the expedited hearing before the Ninth Circuit on February 7,

2017, in Washington, the amici urged the court, based on constitutional concerns, to deny the
Government’s motion for a stay of the Temporary Restraining Order preventing
implementation of the immigration order. Our understanding is that the law professors do not
have a personal financial or other interest in the outcome of the cases, but rather are
submitting their expert academic views to the courts.
Mr. Francisco was, until January 20, 2017, a partner at Jones Day. Under the Standards of
Conduct addressing impartiality in the performance of duties (5 CFR 2635.502), an employee
who knows that a person with whom he has a covered relationship is or represents a party to a
matter may not participate in the matter. An employee has a covered relationship with a
former employer and with former clients for one year after such service ends.
An amicus is not a party, therefore Mr. Francisco does not have a covered relationship with
Jones Day under sec. 2635.501(a) since Jones Day does not represent a party. The longstanding practice of the Departmental Ethics Office has been to analyze participation in a
matter in which a former employer represents an amicus under the impartiality regulation’s
“catch-all” provision at 2635.502(a)(2). That provision states that an employee who is
concerned that “circumstances other than those specifically described in this section [for
example, the existence of a covered relationship]” would cause a reasonable person to
question his impartiality may determine whether he should participate. The regulations
provide that even if recusal is appropriate, an employee may seek an authorization to
participate. 5 CFR 2635.502(d).
An authorization to participate in a matter that otherwise would require recusal may be given
if the agency designee determines that the government’s interest in the employee’s
participation in a particular matter involving specific parties outweighs the concern that a
reasonable person would question the integrity of the agency’s programs and operations. 5
CFR 2635.502(d). Assuming that a reasonable person could question Mr. Francisco’s
impartiality in cases in which his former employer represents amici, we believe that an
authorization is appropriate.
The relationship that gives rise to the apparent conflict of interest is that of a former partner to
a former law firm. However, the only role that Jones Day now plays in the immigration cases
is representing a group of law professors in an amicus brief. The representation began after
Mr. Francisco left the firm. Mr. Francisco does not have a financial interest in the firm, and
therefore no financial interest in its representation in this case. The effect that resolution of the
cases will have on Jones Day’s financial interests is unclear but appears negligible.
Resolution of the cases will most likely have no effect at all on the financial or personal
interests of the law professors. At issue in their brief is not financial harm to themselves or
harm to their families, but rather constitutional concerns. The nature and importance of Mr.
Francisco’s role in the matter is high. As the Acting Solicitor General, he is leading the
Department’s legal strategy in these extremely high profile cases. In addition, these cases are
proceeding at a rapid pace, requiring the government to have a point person ready to lead the
government’s defense. It benefits the government to have Mr. Francisco provide oversight
and continuity in the highly fluid legal environment surrounding the immigration order.
Recusing him from these matters would be very disruptive to the government, and
reassignment is not a realistic alternative. Moreover, to require recusal when the source of the
conflict is an academic amicus brief, in a case where many other entities have filed briefs
arguing a variety of harms, seems disproportional to the source of the conflict.
In conclusion, the interest of the government in Mr. Francisco’s participation outweighs the
concern that a reasonable person would question the Department’s integrity in this instance.

We recommend that you authorize his participation, so long as the source of the conflict is
Jones Day’s filing of amicus briefs on behalf of amici who will not be directly affected,
financially or personally, by resolution of the matter.
Your approval for this authorization may be given in a reply email.

Cynthia K. Shaw
Director
Departmental Ethics Office
U.S. Department of Justice
145 N Street, NE
Washington, DC 20530
(202) 514-8196

From:
To:
Subject:
Date:

Schools, Scott (ODAG)
Shaw, Cynthia K. (JMD)
RE: Murray authorization
Sunday, February 12, 2017 5:40:19 PM

Cindy:
Thanks for the below. I grant the waiver.
Scott
From: Shaw, Cynthia K. (JMD)
Sent: Thursday, February 9, 2017 7:36 PM
To: Schools, Scott (ODAG) <sschools@jmd.usdoj.gov>
Subject: Murray authorization

Scott, I’m sending this in case you want to consider an authorization for Mike Murray.   If you
want to discuss and I’m not at 514-8196, you can call my cell at:
Cindy

I recommend that you authorize Michael Murray to continue to work on Washington and
Minnesota v. Trump and related immigration litigation. The case is a challenge to
implementation of the President’s January 27, 2017, Executive Order, Protecting the Nation
from Foreign Terrorist Entry into the United States (“immigration order”). Other immigration
cases nationwide also challenge the immigration order. On February 6, 2017, you authorized
participation in the Washington case based on the exigencies of the circumstances. I believe,
even without the existing exigencies, that a continued authorization is appropriate.
Jones Day filed an amicus brief in the Washington case on behalf of law professors on
February 6, 2017.   Jones Day will submit a more detailed briefing February 13, 2017, in a
related case, Darweesh v. Trump, which is another challenge to the order, also on behalf of the
law professors. Responding to the expedited hearing before the Ninth Circuit on February 7,
2017, in Washington, the amici urged the court, based on constitutional concerns, to deny the
Government’s motion for a stay of the Temporary Restraining Order preventing
implementation of the immigration order. Our understanding is that the law professors do not
have a personal financial or other interest in the outcome of the cases, but rather are
submitting their expert academic views to the courts.
Mr. Murray was, until January 23, 2017, an associate at Jones Day. Under the Standards of
Conduct addressing impartiality in the performance of duties (5 CFR 2635.502), an employee
who knows that a person with whom he has a covered relationship is or represents a party to a
matter may not participate in the matter. An employee has a covered relationship with a
former employer and with former clients for one year after such service ends.
An amicus is not a party, therefore Mr. Murray does not have a covered relationship with
Jones Day under sec. 2635.501(a) since Jones Day does not represent a party. The long-

standing practice of the Departmental Ethics Office has been to analyze participation in a
matter in which a former employer represents an amicus under the impartiality regulation’s
“catch-all” provision at 2635.502(a)(2). That provision states that an employee who is
concerned that “circumstances other than those specifically described in this section [for
example, the existence of a covered relationship]” would cause a reasonable person to
question his impartiality may determine whether he should participate. The regulations
provide that even if recusal is appropriate, an employee may seek an authorization to
participate. 5 CFR 2635.502(d).
An authorization to participate in a matter that otherwise would require recusal may be given
if the agency designee determines that the government’s interest in the employee’s
participation in a particular matter involving specific parties outweighs the concern that a
reasonable person would question the integrity of the agency’s programs and operations. 5
CFR 2635.502(d). Assuming that a reasonable person could question Mr. Murray’s
impartiality in cases in which his former employer represents amici, we believe that an
authorization is appropriate.
The relationship that gives rise to the apparent conflict of interest is that of a former partner to
a former law firm. However, the only role that Jones Day now plays in the immigration cases
is representing a group of law professors in an amicus brief. The representation began after
Mr. Readler left the firm. He does not have a financial interest in the firm, and therefore has
no financial interest in its representation in this case. The effect that resolution of the cases
will have on Jones Day’s financial interests is unclear but appears negligible. Resolution of
the cases will most likely have no effect at all on the financial or personal interests of the law
professors. At issue in their brief is not financial harm to themselves or harm to their families,
but rather constitutional concerns.
The nature and importance of Mr. Murray’s role in the matter is significant. As Counsel in the
Office of the Deputy Attorney General, he is helping to advance the Department’s legal
strategy in these extremely high profile cases. In addition, these cases are proceeding at a
rapid pace, requiring the government to have a point person ready to lead the government’s
defense. It benefits the government to have Mr. Murray provide continued assistance in the
highly fluid legal environment surrounding the immigration order. Recusing him from these
matters would be disruptive to the government. Moreover, to require recusal when the source
of the conflict is an academic amicus brief, in a case where many other entities have filed
briefs arguing a variety of harms, seems disproportional to the source of the conflict.
In conclusion, the interest of the government in Mr. Murray’s participation outweighs the
concern that a reasonable person would question the Department’s integrity in this instance.
We recommend that you authorize his participation, so long as the source of the conflict is
Jones Day’s filing of amicus briefs on behalf of amici who will not be directly affected,
financially or personally, by resolution of the matter.
Your approval for this authorization may be given in a reply email.
Cynthia K. Shaw
Director
Departmental Ethics Office
U.S. Department of Justice

145 N Street, NE
Washington, DC 20530
(202) 514-8196

Subject:

Schools. Scott (ODAG)
Shaw. CVnt hia K. {]MD)
RE: Washington CA9 appeal - Newly filed amicus briefs

Date:

Monday, February 06, 2017 4:31:29 PM

From:

To:

Cindy:
Given the exigencies of the circumstances and the difficulty with replacing the services being
provided by Mike and Chad in connection with the brief which is due in 1.5 hours and for the other
reasons stated by you, I approve their continued participation in the drafting of the brief.
Scott

From: Shaw, Cynthia K. (JMD)
Sent: Monday, February 6, 2017 4:22 PM
To: Schools, Scott (ODAG) <sschools@jmd.usdoj.gov>
Subject: FW: Washington CA9 appeal - Newly filed amicus briefs

Scott,
Two additional foimer Jones Day people-Munay and Readier-have re uested
authorizations. Given the time constraints I recommend authorization.
Cindy

I recommend that you authorize Michael MmTay and Chad Readier to work on the brief for
Washington and Minnesota v. Tmmp to be submitted at 6:00 p.m. today in the U.S. Comt of
Appeals for the Ninth Circuit.
The Depattment has just learned that Jones Day has filed an amicus brief in the case. Both
Mr. Mmrny and Mr. Readier have a covered relationship with Jones Day; both were recently
attorneys in that law fum in the last year. Under 5 CFR 2635.502, an employee who knows
that a person with whom he has a covered relationship is or represents a patty to a matter may
not patticipate in the matter. A filer of au amicus brief is not a patty to a matter, but does
create an appeat·ance of loss of impa1tiality that is covered by the regulation's "catch-all"
provision at 2635.502(a)(2).
An authorization to participate in a matter that othe1wise would require recusal may be given
if the agency designee dete1mines that the government's interest in the employee's
participation in a pa1ticular matter involving specific patties outweighs the concern that a
reasonable person may question the integrity of the agency's programs and operations. 5 CFR
2635.502(d).
I evaluate the regulation' s factors as follows:
1. The natm·e of tbe relationship is a fo1mer attorney to a foimer law fi.r m.
2. The effect of the resolution of the matter on Jones Day's financial interests is uncleat'.
The amicus is being filed on behalf of law professors, whose interests may be more
academic than financial.

3.      The nature and importance of Mssrs. Murray and Readler is extremely high, given that
they have been working on the matter for the past 12 hours and the work product is due
within an hour and a half. To remove them from this matter at this time is extremely
disruptive to the government.
4.      The sensitivity of the matter is extremely high given the national attention given to the
case.
5.      The difficulty of reassigning the matter is high, given that the work requires being
finished within an extremely tight timeframe.
6.      Adjustments that may be made in the employee’s duties to eliminate the likelihood
that a reasonable person would question his impartiality are being made in conformity
with the January 28, 2017 Executive Order, which disallows communications with
former employers. Neither Mr. Murray nor Mr. Readler may communicate with Jones
Day or sign the brief, which would constitute making an appearance or
communication.
In sum, the exigencies of the moment compel a conclusion that Mssrs. Murray and Readler
continue working on the brief due today. Those exigencies outweigh the concern that a
reasonable person may question the Department’s integrity in this instance.
Your approval for this authorization may be given in a reply email.
From: Murray, Michael (ODAG)
Sent: Monday, February 06, 2017 4:00 PM
To: Francisco, Noel (OSG) <nfrancisco@jmd.usdoj.gov>; Shaw, Cynthia K. (JMD)
<cshaw@jmd.usdoj.gov>
Cc: Readler, Chad A. (CIV) <creadler@CIV.USDOJ.GOV>
Subject: RE: Washington CA9 appeal - Newly filed amicus briefs
Thank you Noel. Cynthia, please let me know if you need anything else from me on this issue.
From: Francisco, Noel (OSG)
Sent: Monday, February 6, 2017 3:30 PM
To: Shaw, Cynthia K. (JMD) <cshaw@jmd.usdoj.gov>
Cc: Readler, Chad A. (CIV) <creadler@CIV.USDOJ.GOV>; Murray, Michael (ODAG)
<mmurray@jmd.usdoj.gov>
Subject: FW: Washington CA9 appeal - Newly filed amicus briefs
Cynthia,
Chad Readler and Mike Murray need the same approval that you are preparing for me.
Thanks.
From: Francisco, Noel (OSG)
Sent: Monday, February 6, 2017 3:27 PM
To: Shaw, Cynthia K. (JMD) <cshaw@jmd.usdoj.gov>

Subject: FW: Washington CA9 appeal - Newly filed amicus briefs
See second brief for scholars.
From:
Sent: Monday, February 6, 2017 2:29 PM
To: Francisco, Noel (OSG) <nfrancisco@jmd.usdoj.gov>;

Subject: Washington CA9 appeal - Newly filed amicus briefs
Two new amicus briefs just got filed. Attached.
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From:
To:
Subject:
Date:

Schools, Scott (ODAG)
Shaw, Cynthia K. (JMD)
RE: 502 authorization for Noel Francisco
Monday, February 06, 2017 4:30:06 PM

I approve Mr. Francisco’s participation in the brief due at 6 pm today for the reasons you stated. In
particular, the exigencies of the matter and his prior extensive work on the matter make it
impractical to reassign the matter at this point. For these reasons, and the other reasons stated in
your email, I approve his continued work on the brief.
Scott
From: Shaw, Cynthia K. (JMD)
Sent: Monday, February 6, 2017 4:11 PM
To: Schools, Scott (ODAG) <sschools@jmd.usdoj.gov>
Subject: 502 authorization for Noel Francisco

I recommend that you authorize Noel Francisco to work on the brief for Washington and
Minnesota v. Trump to be submitted at 6:00 p.m. today in the U.S. Court of Appeals for the
Ninth Circuit.
The Department has just learned that Jones Day has filed an amicus brief in the case. Mr.
Francisco has a covered relationship with Jones Day; he was an attorney in that law firm in the
last year. Under 5 CFR 2635.502, an employee who knows that a person with whom he has a
covered relationship is or represents a party to a matter may not participate in the matter. A
filer of an amicus brief is not a party to a matter, but does create an appearance of loss of
impartiality that is covered by the regulation’s “catch-all” provision at 2635.502(a)(2).
An authorization to participate in a matter that otherwise would require recusal may be given
if the agency designee determines that the government’s interest in the employee’s
participation in a particular matter involving specific parties outweighs the concern that a
reasonable person may question the integrity of the agency’s programs and operations. 5 CFR
2635.502(d).
I evaluate the regulation’s factors as follows:
1.      The nature of the relationship is a former partner to a former law firm.
2.      The effect of the resolution of the matter on Jones Day’s financial interests is unclear.
The amicus is being filed on behalf of law professors, whose interests may be more
academic than financial.
3.      The nature and importance of Mr. Francisco’s role in the matter is extremely high,
given that he has been working on the matter for the past 12 hours and the work
product is due within an hour and a half. To take him off this matter at this time is
extremely disruptive to the government.
4.      The sensitivity of the matter is extremely high given the national attention given to the
case.
5.      The difficulty of reassigning the matter is high, given that Mr. Francisco has led the
development of this brief during the tight timeframe given for its submission.
6.      Adjustments that may be made in the employee’s duties to eliminate the likelihood
that a reasonable person would question his impartiality are being made in conformity

with the January 28, 2017 Executive Order, which disallows communications with
former employers. Mr. Francisco has been instructed not to communicate with Jones
Day or sign the brief, which would constitute making an appearance or
communication.
In sum, the exigencies of the moment compel a conclusion that Mr. Francisco continue
working on the brief due today. Those exigencies outweigh the concern that a reasonable
person may question the Department’s integrity in this instance.
Your approval for this authorization may be given in a reply email.
Cindy

Cynthia K. Shaw
Director
Departmental Ethics Office
U.S. Department of Justice
145 N Street, NE
Washington, DC 20530
(202) 514-8196

From:
To:
Subject:
Date:

Shaw, Cynthia K. (JMD)
Readler, Chad A. (CIV)
FW: Readler authorization
Wednesday, February 15, 2017 10:56:00 AM

From: Schools, Scott (ODAG)
Sent: Sunday, February 12, 2017 5:41 PM
To: Shaw, Cynthia K. (JMD) <cshaw@jmd.usdoj.gov>
Subject: RE: Readler authorization
Cindy:
Thank you for the recommendation. I concur and grant the waiver.
Scott
From: Shaw, Cynthia K. (JMD)
Sent: Thursday, February 9, 2017 6:32 PM
To: Schools, Scott (ODAG) <sschools@jmd.usdoj.gov>
Subject: Readler authorization

Scott,
I recommend that you Chad Readler to continue to work on Washington and Minnesota v.
Trump and related immigration litigation. The case is a challenge to implementation of the
President’s January 27, 2017, Executive Order, Protecting the Nation from Foreign Terrorist
Entry into the United States (“immigration order”). Other immigration cases nationwide also
challenge the immigration order. On February 6, 2017, you authorized participation in the
Washington case based on the exigencies of the circumstances. I believe, even without the
existing exigencies, that a continued authorization is appropriate.
Jones Day filed an amicus brief in the Washington case on behalf of law professors on
February 6, 2017. Jones Day will submit a more detailed briefing February 13, 2017, in a
related case, Darweesh v. Trump, which is another challenge to the order, also on behalf of the
law professors. Responding to the expedited hearing before the Ninth Circuit on February 7,
2017, in Washington, the amici urged the court, based on constitutional concerns, to deny the
Government’s motion for a stay of the Temporary Restraining Order preventing
implementation of the immigration order. Our understanding is that the law professors do not
have a personal financial or other interest in the outcome of the cases, but rather are
submitting their expert academic views to the courts.
Mr. Readler was, until January 20, 2017, a partner at Jones Day. Under the Standards of
Conduct addressing impartiality in the performance of duties (5 CFR 2635.502), an employee
who knows that a person with whom he has a covered relationship is or represents a party to a
matter may not participate in the matter. An employee has a covered relationship with a
former employer and with former clients for one year after such service ends.

An amicus is not a party, therefore Mr. Readler does not have a covered relationship with
Jones Day under sec. 2635.501(a) since Jones Day does not represent a party. The longstanding practice of the Departmental Ethics Office has been to analyze participation in a
matter in which a former employer represents an amicus under the impartiality regulation’s
“catch-all” provision at 2635.502(a)(2). That provision states that an employee who is
concerned that “circumstances other than those specifically described in this section [for
example, the existence of a covered relationship]” would cause a reasonable person to
question his impartiality may determine whether he should participate. The regulations
provide that even if recusal is appropriate, an employee may seek an authorization to
participate. 5 CFR 2635.502(d).
An authorization to participate in a matter that otherwise would require recusal may be given
if the agency designee determines that the government’s interest in the employee’s
participation in a particular matter involving specific parties outweighs the concern that a
reasonable person would question the integrity of the agency’s programs and operations. 5
CFR 2635.502(d). Assuming that a reasonable person could question Mr. Readler’s
impartiality in cases in which his former employer represents amici, we believe that an
authorization is appropriate.
The relationship that gives rise to the apparent conflict of interest is that of a former partner to
a former law firm. However, the only role that Jones Day now plays in the immigration cases
is representing a group of law professors in an amicus brief. The representation began after
Mr. Readler left the firm. He does not have a financial interest in the firm, and therefore has
no financial interest in its representation in this case. The effect that resolution of the cases
will have on Jones Day’s financial interests is unclear but appears negligible. Resolution of
the cases will most likely have no effect at all on the financial or personal interests of the law
professors. At issue in their brief is not financial harm to themselves or harm to their families,
but rather constitutional concerns.
The nature and importance of Mr. Readler’s role in the matter is high. As the Acting Assistant
Attorney General, Civil Division, he is helping to lead the Department’s legal strategy in these
extremely high profile cases. In addition, these cases are proceeding at a rapid pace, requiring
the government to have a point person ready to lead the government’s defense. It benefits the
government to have Mr. Readler provide oversight and continuity in the highly fluid legal
environment surrounding the immigration order. Recusing him from these matters would be
very disruptive to the government, and reassignment is not a realistic alternative. Moreover, to
require recusal when the source of the conflict is an academic amicus brief, in a case where
many other entities have filed briefs arguing a variety of harms, seems disproportional to the
source of the conflict.
In conclusion, the interest of the government in Mr. Readler’s participation outweighs the
concern that a reasonable person would question the Department’s integrity in this instance.
We recommend that you authorize his participation, so long as the source of the conflict is
Jones Day’s filing of amicus briefs on behalf of amici who will not be directly affected,
financially or personally, by resolution of the matter.
Your approval for this authorization may be given in a reply email.

Cynthia K. Shaw
Director
Departmental Ethics Office
U.S. Department of Justice
145 N Street, NE
Washington, DC 20530
(202) 514-8196

MEMORANDUM FOR AMANDA J. PEARLMAN

FROM:

Jocelyn Samuels
Director
Office for Civil Rights

SUBJECT:

Authorization to Participate in June 22 Meeting Involving Spouse's Employer

The purpose of this memorandum is to authorize you, under 5 C.F.R. § 2635.502(d), to
participate in a stakeholder meeting on June 22, 2016, involving, as a party or party
representative, the National Center for Transgender Equality (NCTE). Your spouse is currently
employed by NCTE. NCTE is a non-profit 501(c)(3) social justice organization with a mission
to end discrimination and violence against transgender people through education and advocacy.
DISCUSSION
Under the Standards of Ethical Conduct of Employees of the Executive Branch, a Federal
employee may not participate in a particular matter which involves specific parties if one of the
parties is, or is represented by, an entity with which the employee has a "covered relationship,"
as defined in the regulations, and where the circumstances would cause a reasonable person to
question the employee's impartiality in the matter. "Covered relationships" include persons or
entities for whom the employee's spouse, parent or dependent child is, to the employee's
knowledge, serving or seeking to serve as an officer, director, trustee, general partner, agent,
attorney, consultant, contractor or employee~ 5 C.F.R. § 2635.502(b)(l)(iii). This requirement
of disqualification only applies to "particular matters involving specific parties" and not to
"particular matters of general applicability," such as broad policy matters. It applies, for
example, to grant awards and contracts and other matters involving a specific request,
determination or ruling, but not to legislation or regulations that might affect an entity as part of
a group. An exception to this rule is available if the interest of the Federal Government in an
employee's participation outweighs concern about a potential appearance of lack of integrity in
the agency's program and operations. 5 C.F.R. § 2635.502(d).
Your spouse is an employee ofNCTE. The meeting with NCTE and other stakeholders ·
interested in LBGT issues is a particular matter involving specific parties. In order for you to
participate in a particular matter in which NCTE is a party or represents a party, I must first
authorize your participation after determining - in light of all the circumstances - that the
interest of the Government in your participation outweighs the concern that a reasonable person
may question the integrity of the programs and operations of the Department of Health and
Human Services (HHS), Office for Civil Rights (OCR).
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I authorized you to participate in a similar meeting on February 26, 2016. HHS's Office of
Intergovernmental and External Affairs (IEA) organized the upcoming meeting and devised the
invitation list on behalf of the Secretary and the LGBT Issues Coordinating Committee
[hereinafter "Committee"]. IEA and the Committee often invite stakeholder groups, including
NCTE, to discuss LGBT issues related to recent HHS programs and operations with
Departmental leadership. NCTE will send a representative, other than your spouse, to this
meeting.
Secretary Burwell will lead this meeting by summarizing recent HHS policy changes impacting
the LBGT community. Meeting participants can then provide feedback on implementing those
policies. IEA expects that meeting participants will primarily discuss Section 1557 of the
Affordable Care Act (ACA) [hereinafter "Section 1557"]. Section 1557 extended civil rights
protections banning sex discrimination to health programs and activities. Previously, civil rights
laws enforced by OCR barred discrimination based only on race, color, national origin,
disability, or age. OCR is responsible for enforcing Section 1557 with respect to covered
programs. As a result, OCR recently issued a final rule implementing Section 1557. While OCR
has already been accepting complaints under the ACA, the implementing regulations make clear
that individuals can seek legal remedies for discrimination under Section 1557.
For the past several years, OCR and other HHS officials have met with many stakeholders,
including NCTE, to discuss the potential practical effects of implementing Section 1557. The
Department issued the final rule this year. The final rule extends all civil rights obligations to the
Health Insurance Marketplaces and HHS health programs and activities, and clarifies the
standards HHS applies in implementing Section 1557 across all bases of discrimination.
As the Agency Designee responsible for considering whether a relationship would cause a
reasonable person to question your impartiality, I may consider the following factors in
determining whether to authorize your participation: the nature of the relationship involved; the
effect that resolution of the matter would have on the finances ofNCTE; the nature and
importance of your role in the matter; the sensitivity of the matter; the difficulty in reassigning
the matter to another employee; and adjustments that may be made in your duties that would
eliminate the likelihood that a reasonable person would question your impartiality. 5 C.F.R. §
2635.502(d). Each factor is considered below.
1. Nature ofthe relationship. Your spouse is salaried employee at NCTE. 1 Non-profit
501(c)(3) organizations carry less of the danger of the perception of bias that 5 C.F.R. §
2635.502 was meant to prevent, than private, for-profit entities.
1

You are currently approved to provide outside volunteer legal services to Transgender Legal
Advocates of Washington (TransLAW). TransLAWis an unincorporated non-profit
organization. For purposes of IRS recognition status, NCTE is a fiscal sponsor for TransLAW.
As an active participant with TransLAW, you have a "covered relationship" with TransLAW
under 5 C.F.R. § 2635.502(b)(l)(v). It is unlikely that your active participation with TransLAW
creates an additional covered relationship with NCTE. Nevertheless, your relationship with
NCTE stemming from your outside activity with TransLA W is so attenuated that the
circumstances would not cause a reasonable person to question your impartiality in the matter.

Page 3 - Amanda J. Pearlman

2. E.ffecl of Ihe matter on /he .finances of NCTE. The regulations implementing Section
1557 and other relevant HHS policies do not affect the financial interests of NCTE. NCTE is a
50l(c)(3) non-profit organization. The regulations will not affect funding or other pecuniary
interests of NCTE.
3. Nalure and imporlance o.fyour role. As Chief of Staff of OCR, you coordinate the
Department's efforts to implement several of HHS's policies affecting the LGBT community,
including Section 1557. You act as a liaison with stakeholders and other HHS components to
coordinate input on these policies. You participation in this meeting is particularly crucial since
Section 1557 will be the focus.
4. SensWvity ofthe m(l/ler. OCR has already issued the final rule so the meeting is
unlikely to significantly affect Agency policy with respect to Section 1557. HHS continues to

offer stakeholders several formal and informal opportunities to comment on HHS programs and
operations affecting the LGBT community. HHS is willing to extend invitations to other
stakeholders for future meetings.
5. D(fficulty o.lreassigning the matter. While it may be possible to assign another OCR
employee to participate in your place, you are most familiar with previous stakeholder input and
the Department's coordinated efforts to implement Section 1557. Furthermore, no other OCR
staff member familiar with Section 1557 has your same level of seniority, which is required to
participate in a meeting with the Secretary on this topic. This official duty cannot be readily
assigned to another employee without significant cost to the efficiency of implementing HHS
policy. See 5 C.F.R. § 2635.502(d)(5).
6. Adjustments lo your duties. Because of your unique knowledge of the Department's
coordinated efforts regarding Section 1557, it would be both difficult and impractical to adjust
your job duties. The determination and authorization provisions of the regulations were written
in recognition of the reality that we cannot have unreasonably restrictive requirements of
disqualification that prevent the use of the most qualified employees in matters such as this.
DECISION:
Based upon my determination, made in accordance with 5 C.F.R. § 2635.502(d), that in light of
all the circumstances, the interest of the Government in your participation in the stakeholder
meeting involving NCTE, your spouse's employer, as a party or party representative outweighs
concern about a potential appearance of lack of integrity, the authorization as described above, is
hereby granted. The authorization is expressly limited to the meeting on June 22, 2016.

Date '
cc: Kelly Selesnick, OGC/Ethics

Fischmann, Elizabeth (HHS/OGC)
From:

Sent:
To:

Cc:

Subject

Fischmann, Elizabeth (HHS/OGC)
Tuesday, March 14, 2017 1:18 PM
Verma, Seema (CMS/OA); Brookes, Brady (CMS/OA)
Benson, Paul-Jon (HHS/OGC)
authorization for conference call

Under 5 C.F.R. 2635.502, Ms. Verma is subject to recusal requirements for specific party matters in which the states of
Arkansas, Indiana, Iowa, Kentucky, Ohio, South Carolina, or Virginia are parties or represent parties. In light of the
factors provided at 5 C.F.R. 2635.502(d), I am authorizing her participation as CMS Administrator in the conference call
and meetings with state governors occurring today, Tuesday, March 14, 2017. The nature of the conference call and the
factors,. considered together, would not lead a reasonable person.to question Ms. Verma's impartiality-in.this matter.
Elizabeth J. Fischmann
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TO:

Seema Verma, Administrator, Centers for Medicare & Medicaid Services

FROM:

Thomas E. Price, M.D., Secretary, Department of Health & Human Services

SUBJECT:

Limited Authorization to Participate in Matters Involving Former State
Government Clients

The purpose of this memorandum is to authorize you, pursuant to 5 C.F.R. § 2635.502(d), to
participate in specific-party matters where the States of Arkansas, Indiana, Iowa, Kentucky,
Ohio, South Carolina, or Virginia is a party, or represents a party, to a matter. These state
governments were previously your clients through your consultancy, SVC Inc. After weighing
the factors articulated in section 502(d), and consulting with the Designated Agency Ethics
Official for the Department, I have determined that the governmental interest in your
participation in these specific party matters outweighs any countervailing appearance concerns
and authorize your participation in these particular matters as described in more detail, and
subject to the limitations, below.
AUTHORIZATION LIMITATIONS
You remain subject to the application of the prior employer and prior client recusal requirements
of 5 C.F.R. § 2635.502 with respect to matters involving prior employers or clients other than the
States of Arkansas, Indiana, Iowa, Kentucky, Ohio, South Carolina, or Virginia; thus, you would
still have a recusal requirement from matters involving SVC Inc. and any other clients for whom
you provided services. 1 Regarding Indiana, Kentucky and Iowa, you indicated that you worked
personally and substantially on the Medicaid Section 111 S(a) Waivers for newly eligible adults
in Indiana and Kentucky as well as the managed care waiver for Iowa. Given your involvement
with these specific party matters, you raised concerns that a reasonable person might question
your impartiality on these sensitive matters. Under these circumstances, I have determined that
this authorization does not apply to any specific party matters related to the Indiana, Iowa, and
Kentucky waivers on which you personally worked. Additionally, this limited authorization
does not affect your ongoing recusal obligation arising from your spouse's financial interests,
including his financial interest in the Indiana Health Group. Finally, this limited authorization
does not affect your obligation otherwise to comply with all other provisions of the Standards of
Conduct for Employees of the Executive Branch and the HHS Supplemental Ethics Regulations.
1

Please note that the Ethics Pledge (Executive Order 13770) separately requires recusal from specific party matters
involving a fonner employer or fonner clients to whom you provided services in the two years prior to your
appointment. This recusal obligation extends for two years from the dale of your appointment However, state and
local governments, as former employers or clients, are excluded from the restrictions of the Ethics Pledge under Sec.
2(j) and controlling Office of Government Ethics guidance (00-09-011).
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BACKGROUND
On March 13, 2017, you were confirmed as the Administrator for the Centers for Medicare and
Medicaid Services (CMS) within the Department of Health and Human Services (HHS). CMS
oversees the federal government's Medicare and Medicaid programs, which provide healthcare
to almost one in every three Americans. Medicare provides health insurance to more than 55.5
million elderly and disabled Americans. Medicaid, a joint federal-state program, provides health
coverage for some 69 million low-income persons, including 24 million children, and nursing
home coverage for low-income elderly. CMS also oversees the State Children's Health
Insurance Program (CHIP) that covers more than 8.4 million children.
As Administrator, you are responsible for directing the implementation of the Administration's
policies for health care reform at CMS, including health care financing programs and health care
policies more generally. Your duties include establishing overall program goals and objectives
and developing policies and standards to accomplish these goals. You are responsible for the
development and implementation of health quality and safety standards, including evaluation of
their impact on utilization, quality, and cost of health care services. You manage the
development of methods, systems, procedures and specifications for Medicare claims processing
and improvement to program management. Finally, you have overall responsibility for the
developm~nt, coordination, evaluation, review and promulgation of CMS policy related to
eligibility, coverage of benefits, and reimbursement under the jurisdiction of CMS.
During the one year period immediately preceding your appointment, you provided consulting
services to the States of Arkansas, Jndiana, Iowa, Kentucky, Ohio, South Carolina, and Virginia
through SVC Inc. concerning these states' Medicaid programs and health care policies. You
provided support on Medicaid reform programs including waivers and coverage expansion under
the AffordabJe Care Act (ACA). More specifically, you were the architect of the Health Indiana
Plan (HIP) and HIP 2.0, a consumer directed Medicaid program. You aided Indiana in
impJementing legis]ation, developing the federal waiver, and supporting federal negotiations in
implementation of this plan.
While the majority of your work as CMS Administrator is at a policy-setting level, you may
become involved in particular matters involving specific parties, including your former state
clients. To effectively carry out your function as CMS Administrator, you will necessarily work
with states, other HHS and federal agencies, and non-governmental organizations and industry
stakeholders in administering CMS programs. These contacts may occur as a larger meeting that
may not be considered a particular matter involving specific parties, or as one-on-one or small
group meetings or conversations that would be a party matter. It is also possible that you may be
asked to participate in the approval of state Medicaid waivers or other particular matters
involving one of your former clients that would affect only that particular client, as opposed to a
policy that would affect all of the 50 states.
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ANALYSIS OF FACTORS UNDER THE ETHICS STANDARDS
Under the Standards of Ethical Conduct for Employees of the Executive Branch, a federal
employee may not participate in a particular matter involving specific parties if one of the parties
is, or is represented by, an entity with which the employee has a .. covered relationship" and
where the circumstances would cause a reasonable person to question the employee's
impartiality in the matter. "Covered relationships" include persons or entities for which the
employee has within the last year served as an employee or consultant. See 5 C.F.R.
§ 2635.502(b)(l)(iv}. This requirement of disqualification only applies to "particular matters
involving specific parties" and not to "particular matters of general applicability" or broad policy
matters. It applies, for example, to litigation, grant awards, contracts and other matters involving
a specific request, detennination or ruling, but not to legislation or regulations that might affect
an entity as part of a group. When an employee's participation in a particular matter involving
specific parties gives rise to a concern about the employee's impartiality in the matter, the
employee may be authorized to participate in the matter if the federal government's interest in
the employee's participation outweighs the concern of a potential appearance of a lack of
integrity in the agency's program and operations. See 5 C.F.R. § 2635.502(d).
You served as a consultant for the States of Arkansas, Indiana, Iowa, Kentucky, Ohio, South
Carolina, and Virginia within the last year. As such, you have a covered relationship with these
states. Furthermore, because you recently provided services to these scates (including states'
departments, agencies and/or instrumentalities) on issues that overlap with your current position,
a reasonable person could question your impartiality in matters involving these states.
Therefore, you are disqualified- for one year from your last date of service to a state - from
participating in any particular matter in which that state is a party, unless I first authorize your
participation after determining - in light of all the circumstances - that the interest of the
government in your participation outweighs the concern that a reasonable person may question
the integrity of the programs and operations of the HHS.
The ethics regulations provide that I may consider the following factors in determining whether
to authorize your participation:

Nature of tl1e relationship. You provided consulting services for the stales listed above on those
states' Medicaid programs, Medicaid waivers, and public health policy initiatives. These state
clients accounted for seven of your approximately 14 clients. Moreover, since you had multiple
similarly situated state clients, it seems less likely that you would favor any particular one over
another. You are no longer consulting or in any other way continuing a relationship with those
state clients and have, in fact, severed your relationship with your prior consulting firm,
removing even an attenuated relationship to those clients. Likewise, you have no personal
financial ties to these states.
Effect of the matter on the finances of the States. As CMS Administrator, you are likely to
participate in matters that are of significance to the states' financial interests. As stated above,
you have broad responsibilities regarding the policies and operations of CMS, some of which are
sure to affect budgets and resource allocation of all states. While the Administrator's duties
primarily focus on policy matters, it is possible that you will be asked to participate personally
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and substantially in specific party matters that affect the financial interests of states for whom
you had previously consulted. For instance, you may be asked to offer advice or direction in the
review of a state's application for a Medicaid waiver, which would directly affect that state's
budget, resource allocation and whether it receives federal Medicaid funds. Inasmuch as your
participation in a specific party matter is an application of or is concerned with departmental or
Administration policy, it would be unlikely that such application of policy would favorably
advantage any particular state and would rather be presumed to have equal application to all
similarly situated states. Furthermore, the financial effect of any specific party matters involving
states in which you are likely to participate is not particularly significant relative to the financial
effect of your policy work, which would have an equal effect across all states.

Nature and importance ofyour role. You are the Administrator for CMS, a presidentiallyappointed Senate-confirmed (PAS) position, one of only 19 at HHS and the only PAS for CMS.
As stated above, one of your primary responsibilities wi11 be overseeing the implementation of
the Administration's policies for healthcare reform and its health care policies more generally.
As the top political appointee at CMS, it is imperative that you be able to effectively work with
representatives from rill 50 states during implementation of the expected health care reforms and
other matters as such sweeping changes to the healthcare system will profoundly affect all
citizens of the United States.
While you will have considerable authority as the Administrator, your role will chiefly involve
setting of departmental policy, although you might be called upon to attend meetings or weigh-in
on decisions that involve one or several of your previous state clients. Nevertheless, these
decisions will be made in consultation with your staff and other stakeholders.

Sensilivily of llie maller. CMS oversees a budget of roughly $980 billion dollars, with
Medicare, Medicaid, and CHIP affecting the lives of over 100 million Americans. Furthermore,
the work of CMS affects aU Americans through its impact on the health insurance system and
understandably receives considerable attention from the public, press, and politicians. It is
bordering on a truism that the American healthcare system is full of sensitive matters. Your
involvement in specific party matters affecting the states you previously consulted may range
from the routine to the significant, but even otherwise routine matters elevated to the
Administrator's attention can, by that fact alone, be classed as sensitive.
Difficulty ofreassignilig llie maller. You have significant experience in implementing reforms
in state Medicaid policy. Your prior work has given you a broad understanding of and expertise
in state-level health policy. A central responsibiHty of the CMS Administrator is developing an
effective working relationship with all health policy stakeholders, including the state
governments, to ensure that CMS and HHS are receiving meaningful input from all 50 states and
that the citizens of each state are afforded the opportunity to address the federal government on
matters under the jurisdiction of CMS. To deny access to the CMS Administrator on such issues
would unduly disadvantage the citizens of your former state clients. Given your expertise, the
Administration's interests in having an experienced Administrator in charge of the
implementation of its policies, and to not unduly disadvantage Americans Ii ving in the states to
which you formerly provided consulting services, it is critical that you are able to effectively
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work with representatives from all states to advance health care in the U.S. Such activity cannot
be reassigned; as such responsibilities are central to your function.

Adjustments to your duties. Because of your unique knowledge of state-level Medicaid and
health policy, as weH as the responsibilities conferred upon you as the CMS Administrator, it
would be both difficult and impractical to adjust your job duties. As stated above, you were
appointed because of your familiarity and experience in this area and to implement the
Administration's policies. Unlike the recusal you are under for particular matters that affect your
spouse's financial interests, it would be insurmountably difficult to carve-out matters that
affected more than a tenth of U.S. states. Moreover, such a recusal again would disadvantage the
citizens of your former state clients inasmuch as non-client states could both rely on and benefit
from your involvement in matters and provide input into development of CMS po1icies for their
respective citizens.
DECISION
Based upon my determination, made in accordance with 5 C.F.R. § 2635.502(d), that, in light of
all the circumstances, the interest of the government in your participation in specific party
matters involving the States of Arkansas, Indiana, Iowa, Kentucky, Ohio, South Carolina, or
Virginia as a party or party representative outweighs any concern about a potential appearance of
lack of integrity, therefore the limited authorization as described above, and subject to the
limitations above, is granted.

"3- bD-r=4'.oate
cc:
OGC/Ethics Division
CMS Deputy Chief of Staff
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DEPARTMENT OF HEALTH &. HUMAN SERVICES

Office of the Secretary
Office of the General Counsel
Washington, DC 20201

March 10, 2017

MEMORANDUM FOR HHS SECRETARY THOMAS
FROM:

Elizabeth J. Fischmann
Designated Agency Ethics
Associate General Counsel

SUBJECT:

Limited Authorization to Participate in Certain Specific Party Matters Involving
the State of Georgia

The purpose of this memorandum is to detennine whether an authorization under 5 C.F.R.
§ 2635.502(d) is appropriate to allow your participation in certain specific party matters where
your spouse's employer, the government of the State of Georgia, is a party, or represents a party,
to the matter. You have asked for this authorization so that you may engage in meetings or
conversations with Georgia state govenunent officials, including the Governor, on health policy
issues that are either broad policy matters or particular matters of general applicability as defined
under the federal ethics rules.
Under your current recusal obligation, you are precluded from having an official meeting or
conversation on Federal Government business with Georgia officials. This recusal extends to
meetings or discussions on these categories of policy matters because, under the federal ethics
rules, a meeting or discussion with Georgia officials would be viewed as a particular matter
involving officials of Georgia as a specific party. The authorization you have asked for is
limited to the category of matters described above and does not authorize your participation in
any specific party matters that involve deliberation, decision or action that is focused upon the
interests of the State of Georgia. Examples of prohibited matters include contracts, grants,
licenses, product approvals, applications, enforcement actions, administrative adjudications, or
court cases. Thus, if the Governor of Georgia asks to meet with you to discuss litigation against
HHS involving the State of Georgia as a party, this authorization would not permit you to
participate in that specific party matter. Likewise, if an HHS grant award is pending and you are
invited to meet with Georgia officials to discuss Georgia's grant application, you will still be
prohibited from participating in that specific party matter. Under this authorization, however,
you will be able to meet with the Governor of Georgia to discuss the American Health Care Act
and its impact on Georgia. Georgia officials would not be precluded from attending a meeting
with you and other states to discuss health insurance sales across state lines.
As required by the Standards of Ethical Conduct for Employees of the Executive Branch (the
Standards), this memorandum documents your consultation with me, as the Designated Agency
Ethics Official (DAEO) for the Department, of Health and Human Services, on this
authorization.
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DISCUSSION
Under the Standards, a federal employee may not participate in a particular matter which
involves specific parties if the federal employee knows that the particular matter is likely to have
a direct and predictable effect on the financial interest of a member of his household or if one of
the parties is, or is represented by, an entity with which the employee has a "covered
relationship,'' as defined in the Standards, and where circumstances would cause a reasonable
person with knowledge of the relevant facts to question the employee's impartiality in the matter.
The Standards specify that a person has "covered relationships" with any person or entity for
which the employee's spouse is serving as an employee. This disqualification requirement only
applies to "particular matters involving specific parties" and not to "particular matters of general
applicability,'' such as legislation or policy making that is narrowly focused on the interests of a
discrete and identifiable class of person or a particular state. It also does not extend to
participating in broad policy matters that are directed to the interests of a large and diverse group
of persons. However, the need for this authorization arises because accepting a meeting request
from or talking on the phone with a representative of the State of Georgia, such as the Governor
of Georgia or his staff, to discuss any official HHS business, even non-specific party matters,
would itself be considered to be a specific party matter under the executive branch ethics rules.
There is an exception to this recusal requirement. You may be authorized to participate in such
matters only after a determination - in light of all the circumstances - that the interest of the
Federal Government in your participation outweighs the concern that a reasonable person may
question the integrity of the programs and operations of HHS.
·
Under the Office of Government Ethics guidance the following factors may be taken into
account when making your authorization determination:
1. Nature of the relationship. Your spouse is currently employed as a representative in
the Georgia General Assembly. She receives a fixed annual salary in this position. She will not
be participating in any of the particular matters involving specific parties that are covered by this
authorization. Likewise, she will not be attending any of the meetings or participating in any
phone calls with Georgia officials where you will be participating. Furthermore, the
implementation of healthcare policy matters in Georgia will not have an impact on her salary or
her job security. The Georgia General Assembly is one of the largest state legislatures in the
nation. It meets for 40 legislative days a year. She is one of 236 members and is directly elected
by the constituents in the 48 111 District one region of the state. Accordingly your participation in
any of the particular matters involving specific parties that are covered by this authorization will
not have a financial impact on you or on your spouse's personal financial interests. These policy
matters will also not have any unique effect on the constituents in the particular District that she
represents. The nature of these relationships would not lead a reasonable person with knowledge
of these relevant facts to question the integrity of HHS programs or operations.
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2. Effect of the resolution of matters on the finances of the State of Georgia. Resolution
of the policy matters that you would like to discuss with Georgia officials, and with other state
officials, will not have a unique impact on the finances of Georgia. You will only be sharing
publicly available information with state officials and gathering input from them on how national
policy decisions under consideration could impact the state and its residents. Although the
ultimate government-wide policy decisions could, for example, impact Georgia's Medicaid
program, the national policy formulation that you are working on, would also impact other
similarly situated states in the same way. Under these circumstances, including Georgia in your
national policy formulation discussions will not be likely to have a special or unique impact on
Georgia and would not require Georgia's exclusion from these discussions to avoid special
access or appearance concerns.
3. Nature and importance ofyour role and difficulty of reassigning the matter. While it
may be possible to assign this task to another employee, your personal participation is needed
because of your expertise and extensive knowledge in healthcare and healthcare reform across
the nation. You have unique expertise on this topic having served as a physician, a state
legislator, and a United States Congressman. You will be meeting with officials from other
states and this authorization will give you an opportunity to hear the views of officials from the
State of Georgia and not exclude them from informational or policy discussions with you. Your
leadership of this reform effort is critical to its success. Although other senior health policy
experts are awaiting appointment to leadership positions at HHS, they are not yet onboard at
HHS to assume this portion of your leadership duties. Changes to the nation's healthcare system
are already underway and moving rapidly forward. Accordingly, your personal participation is
needed. Your participation in healthcare policy discussions with all states, including the State of
Georgia, will better inform HHS decision-making for Americans from all regions of the country.
This robust discussion on policy issues promotes the interests ofthis Department and outweighs
concerns that a reasonable person may question the integrity of the programs and operations of
HHS.
4. Sensitivity of the matter. Healthcare reform in the nation is a very sensitive matter. It
is important that you have a top-down view of implementation across the nation and that you be
accessible to share that view with interested states. You will be able to share information that is
publicly available and shared with other states that have requested a personal meeting with you
to discuss healthcare reform in those respective states. Although this is a highly sensitive topic,
allowing all states to participate in policy discussions with you as you formulate policy decisions
for the nation's healthcare system, outweighs concerns that a reasonable person may question the
integrity of the programs and operations of HHS because of your discussion of broad policy
issues or particular matters of general applicability with officials of the State of Georgia.
5. Adjustments to your duties that could be made to reduce the appearance of
impartiality. The HHS Secretary is the Department's leader in the effort to improve healthcare.
As noted in factor 3 above, it is critical to the Department's mission to have the HHS Secretary
communicate directly with interested states on behalf of the Department and the Administration.
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Accordingly, adjusting your duties to preclude you from participating in these matters would not
be in the best interest of the Department or the nation.
OPINION AFTER CONSULTATION:
Your participation in meetings or discussions with officials from the State of Georgia on policy
issues related to healthcare reform would further the programmatic mission of HHS. The HHS
mission includes gathering information to inform HHS policy decisions and educating the public
and stakeholders, including state government officials, on healthcare reform issues. Based on
weighing the factors considered above, it is my opinion that the interest of the Federal
Government in your participation in the limited category of matters described above outweighs
the concern that a reasonable person may question the integrity of the programs and operations
of HHS.

I have read the above memorandum which constitutes my consultation with the HHS DAEO on
this authorization under 5 C.F.R. § 502. By signing below, I am executing this authorization
pursuant to 5 C.F.R § § 102(b) and 502(d).

Thomas E. Price MD
Secretary HHS

cc:

HHSDAEO

Date

MEMORANDUM.

ro:
FROIYI:

.D onaldF. McGahn II
Counsel to the President

Elizabeth Fischmaµn
Designated Agency Ethics Official
Associate Gen~ral ·Counsel

DATE:

Aprif24, 201T

SUBJECT:

Request for limited waiver of Executive Order 13770

Pursuant to.Executive Order 13.770, St:ction 3, (January.28, 2017) .(the Executive Order) y():u
have been delegated auth-Ority by the President to ,grant a waiver; Mr; Lance.Leggitt;_Chief of
-Staff, United·States .Dep;.trtment ofHealth and Human Services (HHS),.requires limited waiyer
of Section 1, pa~agt?ph 7.of the Ex~cutive Order t0 enable him to effectively cany out the-full
·range of duties .of his 'HHS.position. On behalf of .M,r,, Leggitt,.I request your.considenJ,tj.On·of

a

this limited waiyer.
Prior to .his.service at HHS, Mr. Leggitt worked ai the.-.law finn of.Baker Donelson·as.anatto:rney
in the firrn' s :health law .practice group. where.he !)erved as the Ch.air ofFederal Health Policy:
During the course of his.practice. and within.the two years before.the date ofl:}is HHS.
· ··
appointrnent, .he.advise.d clients on matters that required him to register µnder the Lobbying
Disclosure.Act. Absent this limited waiver, by the 'terms·of the Executive .Order,.Mr. Leggitt
would be ·restri~te<;l .for two yean~. after his·appointment date, from partic;:ipating ii:t any pal:ticular
matters ,ort which helobbied within the two yea:rs before the date of his appointment~ moreover,
he would be·r~stric~ed froip pari:i¥ipatiilg in the specific iss:ue-.areas in whieh tho$e particular
matters fail.
The infomiatiori provided to me indicates· tbat Mr; L~ggitt briilgs a unique blend·tJ!" substantive
health care expertise to HHS. Prior to betng appointed at HB.S, he h'1,d exte1)~ive health care
experience workii1g for bot.h State and tedetal government entities. He worked as the Senior
Health Policy Ad:tiisor in the White House·from 2005 to 2006 where he was a member of the
J.ln;sidenfsDomestic Policy Counsel~ responsible for acivising 'j:he.P&si.dent on polic)' issues
related to HHS, the·:nepartment of Veterans Affairs;· DepartmentofLabor; and Department of
l)ef~nse, From.2001 :to 2005' h~ W{)r~ed as a Coun8eJ9r to the Deputy Seciet.ary at HHS. 1-Jis
state government experience includes serving as a Special CoWlselor to the Governor of Virginia.
a.nd as an Assistant Attorney General i.n the Virginia Attorney General's Office,
·
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The ChiefofStaffisat the centetofHHS's public health-and safety related missions. The
successful accomplishment of these· HHS missipns relie.s on e7{tensive, ~pen~ and collal;>orative
communications.\~ithiil fll-IS.and with external stakeholders and ·other governmentofficials. The
Chief of Staff is:needed to facilitate these colla;borative communications, to oversee.mariagement
issues· within HliS; to coordinate p·olicy across· HHS; and.to facilitate any Department. . wide
response to a public health .emergency, among many other duties. Granting.this limited waiver
W.ill alfciw Mi: Leggitt to freely carry out the full" responsibilities of his office-rather than
requiring.him to continue·to .recuse from particular matters on which.he.lobbied ~nd, the .specific
issue areas in which tb,ose par~icular matters fall.
As you consider the merits of granting this·limite!l waiver; it ·is. important to· note that Mr. Leggitt

has no personal financi~l interest in lliS: fonner 'empldyer, fonnet 'Clients, ·or in the .particular
matters on which he lobbied or the specific issue areas in. which those particular matters fall. He
will continue to recµse pursuant fo 5, C.F .R...§ 50~ and Seqtio11 J, par1;1graph 6, of tb.fi;' Executive
Order; for the time frames dictated by those restrietions, from participation in an:y particular
matters involving. specificparties where his former employer er former clients are pa,.rties or
party r~presentatives.
Moreoyer; in o.r.der 10 avoid, pote11tiai confiic:is ofiifrerest duiirig_his appointment a:S Chief of
S~- he has ~gx:eed ·that neither he, his spouse; ·11or any mi.nor children ofllis will acquire any.
dir.ect financial.interest in en~iHes involved, directly 0,1:· through su'bsidiarjes, in the following

industries; (1) research, d~velop.tn:ent, manufacture, distribution, or.sale of.pharmaceutical,
biotechnology, or medical devices,. equipment, preparations,. treatment, .or pro.ducts; (2)
veterinary products; (3) .healthcare management or-d~1iveiy; (4) health;. · disa:.bility~ or workers
compensation insurance-or related services; (SJ food and/or beverage production; processinKor
distribution; .(6) communications media;.(7) computer }iardware, computer softw.are, and ~elated
internet technologi~s; (8) wirele.ss:commurt~ieations; (9) social sciences and econorrifo research
orgahizatfons;. (i O) energy or utilities; 0 i) :commerciai aidines, railroaQ.s, ~hiplines-, am;i.cargo
ca.triers; or (12) $~cfor mufoa,l funds that concentrate their portfolios· Qn orte ~ countcy other than
the United States. In addition, he will not.acquire.arty·interests in secto:i;- mutu~l funds that
concentrate·in any ofthe.se sectors.
.

LIMITATIO NS

This Iiinhed waiver will not a,ffect the application of any other provision oflaw, inclu<;ling -any
f.)therprovisicin of the Ethics Pledge; th~ Standards of Ethical Co1iduct for .Executive Branch
Employees (5 G.F..R... part 2635); or the criminal bribery;· graft ~d conflict of intei'e$t statutes (18.
U.S.C. 20J-209). In particular, ~s noted above 1 ,Mr. Leggitt will remain restricted by tlie
Executive Order,. Section 1, paragraph 6, from partidpating in any particular. matter involvfog·
sp~9ific · partfos that ~s. directly-and substantfrdly .rel.ated ~o his.former employer or former clients.
Accordingly, although :this limited waive:r:Permits him to participate in the specific issue areas in
wlu~h·particul~r matters on°which he lobbi~g ·fall, he is .!>till required to recuse froi)1. ~ny
particular matter iri.volvfog·~p¥cific parties that is directly and·substantially.related to.his former
employ~r or former clients.
·
.·
·

:;.---

.:"'
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LIMITED WAIYER ISSUANcE
Aft~r.:consid'eration of the info:r;rrl~tion proyified.abo.v~, plea$.e indicate YO.Jlr fin~ decisi9n
concerning a limited waiver for Mr. Lance Leggitt by signing below.

Please 99 nQt 4esitat~ to conta~t me·if yo.1.;1 have ~ny questions or ne:ed ft,ntber infortnation:

A limited waiver pursuant to Stlction 3 of Exeeu.ti:Ve 0fder 13 770. (Janu·ary 28; 20J7), as
descrl~d in ·detail above, ls granted to J...k Lanc.e Legg~tt.
·
·
·

:z -c /4 r.r ;- I
Donald :F. McGahn lI
Counsel to the Pi:~ident

__ ,, _ ·-..

Date

'3:o : 7
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MEMORANDUM
TO:

Carrie Hessler-Radelet, Director
Carlos Torres, Deputy Director
Carl Sosebee, Senior Advisor to the Director
Ken Yamashita, Associate Director, Office of Global Operations
M. Katherine Stroker, Acting General Counsel

FROM :

Colleen Wallace
Alternate Designated Agency Ethics Official

DATE:

September 22, 2016

SUBJECT:

Carrie Hessler-Radelet's Participation in NPCA Connect Conference Events Involving
Liberia President Ellen Johnson Sirleaf

Summary: Peace Corps Director Carrie Hessler-Radelet may participate in NPCA Connect Conference
Events, including the Women of Achievement Award Ceremony and the Luncheon after the ceremony,
subject to certain restrictions on her activities as described below.
Background:
The National Peace Corps Association (NPCA) is holding its annual Peace Corps Connect Conference from
September 21 through 25 in Washington, DC.
On Friday, September 23, during the morning General Session, the Peace Corps Director is scheduled to
participate in "Peace Corps at 55 and Beyond : A Conversation with Peace Corps Director Carrie HesslerRadelet and NPCA President Glenn Blumhorst", which will address the future of the Peace Corps and
collaborative efforts between Peace Corps and the NPCA.
Immediately after the session with the Director, there will be an awards ceremony. During the awards
ceremony; the Women of Peace Corps Legacy will present its inaugural Women of Achievement Award
to Sara Goodkind, who founded the Girls Leading Our World (GLOW) program as a Peace Corps
Volunteer in Romania in 1995. Liberia President Ellen Johnson Sirleaf will have an official role in the
ceremony and will give remarks. Peace Corps Director Carrie Hessler-Radelet (Director) has been invited
to attend the awards ceremony. She will sit in the audience and be acknowledged by several of the
speakers, but she will not have a formal speaking role.
Immediately after the awards ceremony, the Director has been invited to attend a luncheon at a local
restaurant with 50 participants including the former President of Malawi, donors to the Women of
Peace Corps Legacy Award, the Liberia President, friends of Deborah Harding for whom the award is
named, and Sarah Goodkind . President Sirleaf is expected to make remarks. The Director would not be
seated at the same table as President Sirleaf, would not have a speaking role, and would pay for her
own meal.

The Director's spouse serves as an economic advisor and consultant to the Liberia President and
Minister of Finance.
Discussion:
Under the Standards of Ethical Conduct for Employees of the Executive Branch, a Federal employee may
not participate in a particular matter which involves specific parties if one of the parties is, or is
represented by, an entity or individual with which the employee has a "covered relationship," as defined
in the regulations, and where the circumstances would cause a reasonable person to question the
employee's impartiality in the matter. 5 CFR § 2635.502(a). An employee is considered to have a
"covered relationship" with, among others, a person for whom the employee's spouse, parent or
dependent child is, to the employee's knowledge, serving or seeking to serve as an officer, director,
trustee, general partner, agent, attorney, consultant, contractor or employee. 5 CFR §
2635.502(b)(1)(iii). This requirement of disqualification only applies to " particular matters involving
specific parties" and not to "particular matters of general applicability," such as broad policy matters.
OGE Legal Advisory Letter 06 X 9. It applies, for example, to grant awards and contracts and other

matters involving a specific request (i.e., a request to speak}, determination or ruling, but not to
legislation or regulations that might affect an entity as part of a group. An exception to this rule is
available ifthe interest of the Federal Government in an employee's participation outweighs concerns
about a potential appearance of lack of integrity in the agency's programs and operations. 5 CFR §
2635.SOZ(d).

Cc:

Maryann Minutillo, Senior Advisor to the Director
Clarissa Hughes, Special Assistant to the Director
Marcos Araus, DAEO

MEMORANDUM
TO:

Carrie Hessler-Radelet, Director
Carlos Torres, Deputy Director
Carl Sosebee, Senior Advisor to the Director
Ken Yamashita, Associate Director, Office of Global Operations
M. Katherine Stroker, Acting General Counsel

FROM:

Nancy G. Miller
Deputy Ethics Official

DATE:

June 24, 2016

SUBJECT:

Carrie Hessler-Radelet's Participation in Official VIP Visit to Liberia

Summary: Peace Corps Director Carrie Hessler-Radelet may participate in the official VIP visit
to Liberia on June 27, 2016, subject to certain restrictions on her activities as described below.
Background:
Peace Corps Director Carrie Hessler-Radelet (Director) has been invited to accompany the First
Lady on an official trip to Liberia and Morocco relating to the Let Girls Learn (LGL) program.
It is my understanding that the purpose of the trip is to highlight the LGL program. A CNN film
crew will also be present.
My understanding at the present time is that on June 27, 2016, as part of a six-hour visit in
Liberia, the First Lady, the American Ambassador, the DCM, and perhaps the President of
Liberia will ride from the airport to the Peace Corps Liberia training center. The Peace Corps
Director will arrive separately, accompanied by Peace Corps HQ staff. At the training center,
there will be a Camp Glow exhibition that is being done as part of the Peace Corps pre-service
training. The visitors will be seeing various LGL-related exhibits. There may be remarks by the
Country Director, the First Lady, the Peace Corps Director and President Sirleaf.
From there, the visitors will go to another venue focusing on USAID aspects of the LGL
program. The Peace Corps Director will have no formal role in this portion of the event.
Thereafter, the group will return to the airport and the First Lady and the Director will depart
Liberia for the next stop, Morocco.

The Director's spouse serves as an economic advisor and consultant to the Liberian President
and Minister of Finance.
Discussion:
Under the Standards of Ethical Conduct of Employees of the Executive Branch, a Federal
employee may not participate in a particular matter which involves specific parties if one of the
parties is, or is represented by, an entity or individual with which the employee has a "covered
relationship," as defined in the regulations, and where the circumstances would cause a
reasonable person to question the employee's impartiality in the matter. An employee is
considered to have a "covered relationship" with, among others, a person for whom the
employee's spouse, parent or dependent child is, to the employee's knowledge, serving or seeking
to serve as an officer, director, trustee, general partner, agent, attorney, c-0nsultant, contractor or
employee. 5 C.F.R. § 2635.502(b)(l)(iii). This requirement of disqualification only applies to
"particular matters involving specific parties" and not to "particular matters of general
applicability," such as broad policy matters. It applies, for example, to grant awards and
contracts and other matters involving a specific request (i.e. a request to speak), determination or
ruling, but not to legislation or regulations that might affect an entity as part of a group. An
exception to this rule is available if the interest of the Federal Government in an employee's
participation outweighs concern about a potential appearance of lack of integrity in the agency's
program and operations. 5 C.F.R. § 2635.502(d).

••
•
•
•
•
•
cc:

Maryann Minutillo, Senior Advisor to the Director
Clarissa Hughes, Special Assistant to the Director
Krista Rigalo, Program Director, Let Girls Learn
Kevin Fleming, Country Director, Peace Corps Liberia
K. Colleen Wallace, Acting DAEO

UNITED STATES

SECURITI ES A N D EXCHANGE COMMISS I ON
WASHINGTON, D.C. 20549

OFFICE OF

September 26, 2016

E THICS C O UNSEL

MEMORANDUM
TO:

Mary Jo White
Chair

FROM:

Shira Pavis Minton
Ethics Counsel
Designated Agency Ethics Official
Danae Serrano
·)~ ~
Deputy Ethics Counsel
Alternate Designated Agency Ethics Official
Adriel Harris
Assistant Ethics Counsel

SUBJECT:

Your Participation in Och-Ziff Capital Management, LLC (B-2790)

This memorandum responds to your request for advice as to whether you may properly
participate in the Och-Ziff Capital Management, LLC (B-2790) matter.
You seek this advice because you have a covered relationship with Cravath, Swaine and
Moore LLP (Cravath) by virtue of your spouse's employment with the firm. Cravath is
representing a significant witness,
in this matter. As explained below, I authorize
your participation in this matter.
Background

This matter involves numerous violations of the Foreign Corrupt Practices Act (FCPA)
by Och-Ziff Capital Management, LLC (Och-Ziff). During the relevant period, Och-Ziff entered
into numerous transactions in which bribes were paid through intermediaries to government
officials in various African countries to secure business deals. (Och-Ziff used investor funds to
pay for these bribes and transactions. Staff was able to identify that certain Och-Ziff funds were
the primary source of the misappropriated investor money.)

, he is an important witness
in this matter. has retained Cravath as his legal counsel in the Department of Justice's
(DOJ' s) parallel criminal matter involving Och-Ziff. According to FCPA staff, the SEC has had
no contact with Cravath in the course of this matter, aside from one inquiry to determine which
attorneys in the firm are representing Applicable Law

The "Standards of Ethical Conduct for Employees of the Executive Branch," 5 C.F.R.
§Part 2635, ("Standards of Conduct") require that an employee not participate in a particular
matter involving specific parties in which she knows a person with whom she has a covered
relationship is or represents a party, if she detennines that a reasonable person with knowledge of
the relevant facts would question her impartiality in the matter. 5 C.F.R. § 2635.502(a). A
"covered relationship" is a close business or personal relationship with a party to a matter (or a
representative of a party to the matter). The regulation provides a list of those persons and
entities with whom an employee is considered to have a covered relationship for the purposes of
this restriction. The employer of an employee's spouse is included on the list of such
relationships. 5 C.F.R. § 2635.502(b)(l)(iii). Moreover, the Standards of Conduct include a
catch-all provision, which requires the employee to consider other circumstances that may raise a
question regarding her impartiality. 5 C.F.R. § 2635.502(a)(2).
A "particular matter involving specific parties" is defined as "any investigation ... charge,
accusation, arrest, or judicial or other proceeding" and "a specific proceeding affecting the legal
rights of the parties or an isolatable transaction or related set of transactions between identified
parties .... " 5 C.F.R. § 2641.20I(h)(l).
A party to a matter is defined as a person or entity whose legal rights are affected by the
proceeding. 5 C.F .R. § 2641.201 (h)(l ). This includes those persons or entities that are being
2

investigated for securities violations. Generally speaking, witnesses to a matter are not
considered to be a party to a matter, unless the witness also has legal rights at issue in the case.

Discussion

This matter meets the definition of a particular matter involving specific parties because
the investigation covers a specific and related set of transactions. In addition, because your
spouse is employed with Cravath, you have a "covered relationship" with the firm.
role in this matter is that of a significant witness in this matter. We have
determined, based on information provided by Enforcement staff, that he is not a party to the
SEC matter. As indicated above, a party to the matter is defined as a person or entity whose
legal rights are affected by the proceeding. Our understanding from staff in the FCPA unit is that
has no Jegal rights at stake in this matter. 5 C.F.R. § 2641.201 (h)(l ).

Thus, we do not consider to be a party to the
matter and, as such, Cravath is not representing a party to this matter. Moreover, your spouse
has had no personal involvement in working on this matter.
a significant witness in the matter,
Nonetheless, Cravath's representation ofcould cause a reasonable person to question your ability to be impartial in this matter because of
your posture as Chair.
Notwithstanding impartiality concerns, the Standards of Conduct provide that an
employee may be authorized to participate in a matter if the agency designee authorizes
participation in accordance with the standards in section 502(d). Under section 502(d), an
agency ethics official may authorize participation if, based on the relevant circumstances, the
interest of the government in the employee's participation outweighs the concern that a
reasonable person may question the integrity of the agency's programs and operations. Factors
to be considered include:

l) the nature of the relationship involved;
2) the effect that resolution of the matter would have on the financial interest of the person
involved in the relationship;
3) the nature and importance of the employee's role in the matter;
4) the sensitivity of the matter;
5) the difficulty of reassigning the matter to another employee; and
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6) adjustments that may be made in the employee's duties that would reduce or eliminate
the likelihood that a reasonable person would question the employee's impartiality.

Id. at 2635.502(d).
Considering the first factor- the nature of the relationship involved- you have a covered
relationship with Cravath, which represents a significant witness (but not a party) in this matter.
The second factor asks what effect that resolution of the matter would have on the

participation is critical to the development of this investigation.
The fourth factor concerns the sensitivity of this matter.

4

extremely sensitive investigation.
The fifth factor asks whether the matter can be assigned to another employee. As noted
above, no other employee may act in your capacity as Chair of the Commission; therefore, this
matter cannot be reassigned.
Finally, the sixth factor considers whether any adjustments may be made in the
employee's duties that would reduce or eliminate the likelihood that a reasonable person would
question the employee's impartiality. No such adjustments are feasible in this matter. -

-

Based on our analysis of these factors, we find that the only factor that would weigh
against your participation is the high level of sensitivity of this matter. However, we find that
this is more than counterbalanced by the other factors, including the substantial importance of
your participation in this matter.
We would also add a note concerning a separate issue that we analyzed for possible
optics concerns that could arise from your participation in this matter. During the relevant period
for this matter and until 2013, you held an investment in an Och-Ziff fund. We considered
whether this would raise a conflicts issue that could affect your participation in this matter. We
determine,d that this does not create a financial conflict of interest under the financial conflict of
interests statute at 18 U.S.C. § 208. However, we did consider whether your participation in this
matter may present an optics concern, given that you held an Och-Ziff investment in the
timeframe during which the alleged violations occurred. We determined that there is little risk of

5

an optics problem. First, your prior investment was not one of the funds that staff identified as
one of the primary sources of funding for the bribes that are at issue in this matter. Indeed, we
have no information which implicates the fund you owned as being involved in this matter at all.
Because of this, we have determined that your prior holding is not a basis for someone to
question your impartiality in this matter. Further, we considered the same six factors that are
listed above. Based on this analysis, we reaffirm that the strong government interest in your
participation in this matter outweighs the risk that a reasonable person may perceive any
appearance of a lack of impartiality.
Therefore, for the reasons described above, I have concluded that your participation in
Och-Ziff Capital Management, LLC (B-2790) is authorized under the Standards of Conduct,
5 C.F.R. § 2635.502(d).

6

June 9, 20 16

MEMORANDUM
TO:

Mary Jo While
Chair

FROM:

Shira Pavis
Ethics Counsel
Designated Agency Ethics Official

SUBJECT:

Your Participation State Street Corporation (B-2630)

Minton /~
~

This memorandum responds to your request for advice as to whether you may properly
participate in the above referenced matter. You seek this advice because a client of your spouse is
a party to the matter. 1 am authorizing your participation in this matter.
Applicable Law

This matter arises from State Street's misleading statements during January 2006 to
November 2009 to custody clients, including registered investment companies, concerning its
pricing methods for foreign currency transactions. In addition to the pending SEC matter, State
Street has negotiated settlements with the civil division of the United States Attorney for the
District of Massachusetts and the Department of Labor, as well as private plaintiffs in the pending
class actions. The settlements with the other federal agencies are contingent upon final court
approval of the class action settlement.

The "Standards of Ethical Conduct for Employees of the Executive Branch," 5 C.F.R. Part
2635, (Standards of Conduct) require that an employee not participate in a particular matter
involving specific parties which she knows is likely to affect the financial interests of a member of
her household, or in which she knows a person with whom she has a "covered relationship" is or
represents a party, if she determines that a reasonable person with knowledge of the relevant facts
would question her impartiality in the matter. 5 C.F.R. § 2635.502(a).
Discussion
One of the harmed custody clients in this matter .is
is a client of your husband,s. Therefore, under the Standards of Conduct,
status as
you have a "covered relationship" 1 wi~ 1 have considered whether1

Under the Standards of Conduct, an employee has a "covered relationship" with anyone
1

one of thousands of harmed parties would cause a reasonable person to question your ability to be
impartial in this matter. I do not think reasonable people would find these facts a basis for
questioning your ability to be impartial in this matter.
The impartiality argument seems unreasonable to me for two reasons. First, your husband
in this matter. I understandis being represented by in-house
is not representingis one of several thousand harmed parties in this matter. To assume
counsel. Second,the interests of any one of those parties would be paramount to you, seems spurious.

ln the interest of completeness, I turn to the provisions of the Standards of Conduct, that
apply where an official's impartiality could reasonably be questioned, 5 C.F.R. § 2635.502(d).
As you know, under section .502(d), an employee may be authorized lo participate in a matter,
despite impartiality concerns, if the agency designee authorizes participation in accordance with
the standards in section .502(d). Under section .502(d), an agency ethics official may authorize
participation if, based on tbe relevant circumstances, the interest of the government in the
employee's participation outweighs the concern that a reasonable person may question the
integrity of the agency's programs and operations. Factors to be considered include:
1) the nature of the relationship involved;
2) the effect that resolution of the matter would have on the financial interest of the person
involved in the relationship;
3) the nature and importance of the employee's role in the matter;
4) the sensitivity of the matter;
5) the difficulty of reassigning the matter to another employee; and
6) adjustments that may be made in the employee's duties that would reduce or eliminate
the likelihood that a reasonable person would question the employee's impartiality.
ld. at § 2635.502(d).
For the purpose of this analysis, I will assume that the facts involved here would lead a
reasonable person to question your complete impartiality. As noted, my view is to the contrary,
but assuming that there were concerns about your partiality, such concerns would be outweighed
by the agency's interest in your participation in this matter.

for whom hi s spouse serves as an employee or consultant
2

5 C.F. R. § 2635.502(b)( l )(iii).

For the reasons described above, your participation in State Street Corporation (B-2630)
is authorized under the Standards of Conduct, 5 C.F.R. § 2635.502(d).
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UNCLASSIFIED
TO:

Catherine M. Russell
Ambassador-at-Large for Global Women's Issues

FROM:

David P. Huitema
Alternate Designated Agency Ethics Official

DATE:

November 10, 2016.

SUBJECT:

5 C.F.R. § 2635.502(d) Determination and Authorization

A. Determination Under 5 C.F.R. § 2635,502(d)
lt is my understanding that your spouse, Thomas E. Donilon, served as National Security

Advisor under President Obama from 2010 to 2013. You and your spouse are considering coauthoring, in your official capacity, an Op-Ed discussing the Obama Administration's efforts to
elevate women's issues to the top of the United States' foreign policy agenda and arguing that
the promotion of gender equality serves the United States' foreign policy and security interests
("the Op-Ed").
Though your participation in this matter does not pose a conflict of interest, I appreciate
the concern that there could be an appearance of such a conflict based on the involvement of
your spouse in an Op-Ed published in your official capacity. 5 C.F.R. § 2635.502(a) states that
an employee should not participate in a matter involving a "person who is a member of his or her
household ... where the employee determines that the circumstances would cause a reasonable
person with knowledge of the relevant facts to question his impartiality ... unless he has
infonned the agency designate of the appearance problem and received authorization from the
agency designee in accordance with paragraph (d) of this subsection." 1

' The definition of"person" applicable to 5 C.F.R. § 2635.502(a) excludes "any officer or employee [of the Federal
Government) when acting in his official capacity on behalf of [the agency or entity of the Federal Government that
employs him)." 5 C .F.R. § 2635.102(k). It is my understanding that your spouse currently holds an appointment in
an agency of the federa l government; it is also my understanding that his involvement in this Op-Ed would not be in
his official capacity on behalf of the agency that currently employs him. Therefore, he would be considered a
"person" for purposes of 5 C.F.R. § 2635.502(a).

Based on the totality of the circumstances, I have detennined that authorizing your
participation in this matter pursuant to 5 C.F.R. § 2635.502(d) would be appropriate. 5 C.F.R. §
2635.502(d) states that:
Where an employee's participation in a particular matter involving specific parties
would not violate 18 U.S.C. 208(a), but would raise a question in the mind of a
reasonable person about his impartiality, the agency designee may authorize the
employee to participate in the matter based on a detennination, made in light of
all relevant circumstances, that the interest of the Government in the employee's
participation outweighs the concern that a reasonable person may question the
integrity of the agency's programs and operations.
The interest of the Government in having you and your spouse co-author the Op-Ed
outweighs the concern that a reasonable person with knowledge of the relevant facts may
question your impartiality or the integrity of the Department's programs and operations. The
following factors are persuasive in this regard:
•

The Government has an interest in the publication of this Op-Ed. Placing the
promotion of gender equality at the forefront of the United States' foreign policy
and security strategy is a priority of the Department and the Administration. In
the judgment of the Department, the Op-Ed would help communicate those goals
and efforts to a wide audience and build public support for further promotion of
gender equality.

•

Your personal participation in this matter is important to promoting the
Government's interest. It would be difficult to assign another employee to work
on this matter. As the Ambassador.:.at-Large for Global Women's Issues, you are
the Department's key voice on the importance of advancing gender equality.
Your participation is essential for the communication of the Department's
priorities and achievements.

•

Your spouse's participation in the matter is important to promoting the
Government's interest. In light of his service as one of the highest-ranking
officials of the Obama Administration for national security and foreign policy,
your spouse's co-authorship helps link the Department's efforts to promote
gender equality to the goals and accomplishments of the rest of the
Administration. Your spouse's participation is particularly important for
communicating the role that the elevation of gender equality plays in protecting
the national security of the United States.
2

•

There is no appreciable likelihood of a conflict of interest. Neither you nor your
spouse will receive any compensation from co-authoring the Op-Ed. You and
your spouse are both well-known figures in the national security and foreign
policy communities, and there is no appreciable likelihood that your coauthorship will directly or predictably lead to any future financial benefits for you
or your spouse.

B. Authorization to Participate in This Matter
You are hereby authorized under 5 C.F.R. § 2635.502(d) to participate in the coauthorship of the Op-Ed in your official capacity.
Notwithstanding the authorization above, you continue to be required to recuse from any
particular matters where your participation would violate 18 U.S.C. 208(a), or from any
particular matters where the circumstances would cause a reasonable person with knowledge of
the relevant facts to question your impartiality in the matter, unless previously authorized
pursuant to 5 C.F.R. § 2635.502(d).

11/11?/l6
Date

/~~

Tuvid P. Hcitefna7
Alternate Designed Agency Ethics Official
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UNCLASSIFIED
TO:

Heather N. Norby
Spokesperson

FROM:

David P. Huitema
Alternate Designated Agency Ethics Official

DATE:

April 26, 2017

SUBJECT:

5 C.F.R.

~

2635.502(d) Determination and Partial Authorization

A. Determination Under 5 C.F.R. § 2635.502{d}
It is my understanding that you were previously an employee of 21st Century Fox. It is
also my understanding that your role as Department Spokesperson will require you to participate
in a number of particular matters where 21st Century Fox is a party, such as interview requests
and press queries involving employees of 21st Century Fox.
5 C.F.R. § 2635.502(a) states that an employee should not participate in a matter
involving a "person from whom the employee has; within the last year, served as ... employee ..
. where the employee determines that the circumstances would cause a reasonable person with
knowledge of the relevant facts to question his impartiality ... unless he has informed the
agency designate of the appearance problem and received authorization from the agency
designee in accordance with paragraph (d) of this subsection."
Paragraph (d) states that:
Where an employee's participation in a particular matter involving specific parties
would not violate 18 U.S.C. 208(a), but would raise a question in the mind of a
reasonable person about his impartiality, the agency designee may authorize the
employee to participate in the matter based on a determination, made in light of
all relevant circumstances, that the interest of the Government in the employee's
participation outweighs the concern that a reasonable person may question the
integrity of the agency's programs and operations.
Based on the totality of the circumstances, I have determined that the interest of the
Government in having you participate in your official capacity as Spokesperson in matters in
which 21st Century Fox is a party outweighs the concern that a reasonable person with

lJNCLASSIFIED

UNCLASSIFIED
-2~

knowledge of the relevant facts may question your impartiality or the integrity of the
Department's programs and operations. The following factors are persuasive in this regard:
•

The Government has a significant interest in your participation in particular
matters where 21st Century Fox is a party. 21st Century Fox is a major media
company consisting of a number of press outlets that are involved in covering the
Department of State and the foreign affairs of the United States, including FOX
News Channel, FOX Business Network, FOX Television Stations, and National
Geographic Channel. The Spokesperson is a senior counselor to the Secretary on
press matters and one of the foremost public faces of the Department. To achieve
the Department's public diplomacy and press strategy goals, it is important that
the Spokesperson have the capacity to be aware of all press queries and to
communicate the Department's message clearly and consistently to any and all
media outlets and platforms. lt would be highly impractical for other employees
to take your place in handling all meetings, communications, and other matters
involving employees of 21st Century Fox.

•

There is no appreciable likelihood of a conflict of interest. You do not have a
continuing relationship with 21st Century Fox or a financial interest in the
company.

•

Opportunities for you to use your position to further the interests of 21st Century
Fox at the expense of other outlets, or otherwise engage in conduct that would
cause a reasonable person with knowledge of the relevant facts to question your
impartiality or the integrity of the Department's programs and operations, would
be constrained by the mission and working methods of the Bureau of Public
Affairs, including the Office of Press Relations, which seeks to effectively
communicate U.S. foreign policy and information about the Department to the
entire U.S. and global community. This necessitates cooperation with the full
range of accredited journalists. While communications with individual journalists
are assessed on a case-by-case basis, the Office of Press Relations and Bureau of
Public Affairs permit attendance at press briefings by any accredited journalist.

•

Principles of federal ethics law restrict you from showing preference or favoritism
toward employees of 2 lst Century Fox in the course of your official duties. We
have counseled you and will continue to provide guidance on the application of
the federal ethics rules and there is no reason to question your integrity in this
regard.

UNCLASSIFIED

UN CLAS SIFTED
-3B. Partial Authorization to Participate in Matters in Which 20th Century Fox Is a
Party
You are hereby authorized under 5 C.F.R. § 2635.502(d) to participate, either directly or
through supervision and work with others in the Departmen~ in the following types of matters,
even if they constitute particular matters in which 2 lst Century Fox or its employees is a party or
represents a party:
•

Communications with employees of 21st Century Fox in the course of press briefings and
other briefings involving a broad group of journalists;

•

Meetings and communications with employees of 21st Century Fox to provide
information about U.S. foreign policy or the Department of State, such as responding to
press queries or requests for briefings or interviews;

•

Interviews between employees of 21st Century Fox and the Spokespers0n or other
government officials.

Notwithstanding the authorization above, you continue to be required to recuse from any
particular matters directly and predictably affecting your financial interests, as defined in 18
U.S.C. 208(a), or from any particular matters not addressed here where the circumstances would
cause a reasonable person with knowledge of the relevant facts to question your impartiality in
the matter, unless previously authorized pursuant to 5 C.F.R. 9 2635.502(d).
We have determined that a reasonable person is likely to question your impartiality in
other types of matters involving 21st Century Fox, such as funding, public-private partnerships,
or contract matters, and that you are required to seek further authorization pursuant to 5 C.F.R. §
2635.502(d) prior to participating in those matters .

Date

/~~~
DavidP.~
Alternate Designed Agency Ethics Official

UNCLASSIFIED
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August 31, 2016

UNCLASSIFIED
TO:

John F. Kerry
United States Secretary of State

FROM:

David P. Huitema
Alternate Designated Agency Ethics Official

SUBJECT:
5 C .F.R. section 2635 .502(d) Determination and Authoriz.ation as to Your
Contribution to Mr. Stephen Kennedy Smith' s Book of Speeches Commemorating the 1OOth
Anniversary of President Kennedy' s Birth.

A. Determination Under 5 C.F.R. section 2635.502(d)
I understand that Mr. Stephen Kennedy Smith has asked you to provide an essay to be
111
included in a book commemorating the 100 anniversary of former President John F. Kennedy' s
birth. We have consulted with your staff with regard to this request, and this memorandum
memorializes the verbal authoriz.ation that our office provided you on August 9, 2016.
Stephen Kennedy's book will include a compilation of speeches made by former
President Kennedy. I understand that your submission will be done in your official capacity as
the Secretary of State of the· United States and that you have detennined that providing the essay
furthers a United States foreign policy interest. Your particular essay will accompany President
Kennedy's speech on " The Role of Negotiations." Your essay highlights the continued
importance of negotiation in the conduct of foreign diplomacy as addressed in the context
President Kennedy's speech. The President of the United States and other government officials
will also provide essays to accompany other speeches made by President Kennedy. Mr. Smith is
the author/editor of the book and as we understand, Mr.. Smith and his family are personal friends
of yours. However, it is our understanding that you would be willing to provide a similar type of
essay for other comparable publications. Finally, we understand that you will not receive any
compensation for your contribution to the book or otherwise provide endorsements for the book.
According to 5 C.F.R. section 2635.702(d), an employee may not use his official position
in a manner that may give rise to an appearance of use of public office for private gain or that
gives rise to preferential treatment. In the event that an employee's official duties will affect the

personal financial interests of a friend, relative, or person with whom he is affiliated in a
nongovernmental capacity, the employee must comply with the steps outlined in 5 C.F.R. section
2635.502. Section 502 provides that the employee should not participate in a particular matter
involving specific parties where a reasonable person with knowledge of the relevant facts would
question the employee's impartiality without authorization. Because of the longstanding
acquaintance you have with Mr. Smith and the Kennedy family and the fact that you are
providing an official essay for inclusion in this book, we believe it prudent, out of an abundance
of caution, to issue this authorization pursuant to 5 CFR 2635.502(d). Section 2635.502(d) states
that:
Where an employee's participation in a particular matter involving specific
parties would not violate 18 use section 208(a), but would raise a question in
the mind of a reasonable person about his impartiality, the agency designee may
authorize the employee to participate in the matter based on a determination,
made in light of al I relevant circumstances, that the interest of the Government in
the employee's participation outweighs the concern that a reasonable person may
question the integrity of the agency's programs and operations.
Though, as we understand the circumstances, your providing an essay for this book does
not pose a conflict of interest under 18 U.S.C. section 208, I have considered the application of 5
C.F .R. section 2635 .502 to the circumstances and have determined that authorization pursuant to
5 C.F.R. section 2638.502(d) is appropriate to allow you to provide the essay for the book.
Based on the totality of the circumstances, I have determined that the interest of the Government
in your participation in the book outweighs the concern that a reasonable person with knowledge
of the relevant facts would question your impartiality or the integrity of the Department's
programs and operations. The following factors are persuasive in this regard:
•
•
•
•
•
•
•

You will not endorse or provide other promotional appearances for the book.
Your contribution is directly related to a stated foreign policy objective.
You do not have other outside business with Mr. Smith.
You will not accept or receive any consideration for your contribution.
Your essay is only one of several essays provided by others that will be included in the
book.
You would be willing to contribute a similar type of essay for other comparable
publications.
Mr. Smith does not have any business or other matters currently pending before you.

B. Authorization to Contribute to Mr. Stephen Kennedy Smith's Book of Speeches
Commemorating the J001h Anniversary of President Kennedy's Birth
Based on my understanding of the above factors, you are hereby authorized under

5 C.F.R. section 2635.502(d) to contribute an essay to Mr. Stephen Kennedy Smith's book of
speeches commemorating the IOOth Anniversary of President Kennedy's Birth.

David P. Huitema
Alternate Designated Agency Ethics Official

United States Department of State
Washin.gton, D. C.
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UNCLASSIFIED
To:

Roybal Soledad

From:

David P. Huitema
Alternate Designated Agency Ethics Official

Date:

J0/21/2016

Subject:

5 C.F.R. § 2635.502(d) Determination and Authorization as to Your Participation
in the World Telecommunications Standardization Assembly

I understand that you have been asked, as part of your official duties as Senior Advisor at
the Department of State, to participate in the U.S. delegation to the World Telecommunications
Standardization Assembly ("WTSA"), which will be held in Tunisia from October 25 to
November 3, 2016. The WTSA is held every four years for members of the International
Telecommunications Union ('"ITU"), the United Nations Specialized Agency for
telecommunications. The WTSA is primarily a technical meeting that seeks to define the next
period of study for the ITU-T sector. You have been asked to lead the U.S. delegation's
handling of issues related to gender equality. At the WTSA, your role will be to advocate for the
importance of gender equality in the international community at large, including in the fields of
information and communications technologies; specifically, you will campaign for the adoption
of a resolution on gender equality to be adopted by the WTSA. The proposed resolution does not
call for specific action on the part of the ITU or propose any change to the resources devoted to
gender issues by the ITU. You will also participate in ancillary activities related to genderequality issues. All of the matters in which you anticipate being involved at the WTSA will
target the international community at large, and not a particular sector, industry, company, or the
financial interests of the ITU.
I also understand that you are currently negotiating for employment with the ITU to serve
as Senior Communications Campaign Officer, to begin after you leave the Department of State.
In that role, you would develop and promote the ITU's Sustainable Development Goals,
Broadband and Gender campaigns, and events for the newly created initiative called "Equals."
Although, as we understand the circumstances, participating in the WTSA while
negotiating for employment with the ITU does not pose a conflict of interest because you will
not be involved in any particular matters at the WTSA that have a direct and predictable effect
on the financial interests of the ITU, there is some concern of an appearance of a conflict of
interest as you will be participating in a conference that is hosted by an organization with whom
you are currently negotiating employment. 5 C.F.R. § 2635.502(a) states that
"[a]n employee who is concerned that circwnstances other than those specifically described in
this section would raise a question regarding his impartiality should use the process described in

this section to determine whether he should or should not participate in a particular matter ...
unless [s]he has informed the agency designate of the appearance problem and received
authorization from the agency designee in accordance with paragraph (d) of this subsection."
Section 502(d) states that:
Where an employee's participation in a particular matter involving specific parties
would not violate 18 U.S.C. 208(a), but would raise a question in the mind of a
reasonable person about his impartiality, the agency designee may authorize
the employee to participate in the matter based on a determination, made in light
of all relevant circumstances, that the interest of the Government in
the employee's participation outweighs the concern that a reasonable person may
question the integrity of the agency's programs and operations.
Based upon the totality of the circumstances, I have determined that that the State
Department of State's interest in your participation outweighs any concern that a
reasonable person might question the integrity of the Department of State's programs and
operations. I therefore authorize your participation in this matter pursuant to 5 C.F.R. §
2635.502(d). The following factors are persuasive in this regard:
•

•

•

The Department of State has an interest in your participating in the WTSA as
you are the only member of the U.S. delegation from the Department of State
with the requisite experience who speaks Spanish, and you will spearhead U.S.
efforts to convince other ITU members from Spanish-speaking countries to back
U.S. policy positions on gender equality issues, including the resolution you will
seek to have WTSA adopt.
The gender equality issues in which you will be personally and substantially
involved at the WTSA involve the consideration or adoption of broad policy
initiatives directed to the interests of a large and diverse group ofpersons-i.e.,
the international community.
While carrying out your official duties at the WTSA, you will not engage in
communications with any employees of the ITU whom you know to be involved
in the hiring decision for the position for which you are currently negotiating.

Notwithstanding the authorization above, you continue to be required to recuse yourself
from any particular matters in which your participation would violate 18 U.S.C. § 208(a), or any
particular matters involving the ITU where the circumstances would cause a reasonable person
with knowledge of the relevant facts to question your impartiality in the matter, unless
previously authorized pursuant to 5 C.F.R. § 2635.502(d).

l//z1//6
Date

~~£
avid P. HUitema
Alternate Designated Agency
Ethics Official

United States Depat1ment of State

September 14, 2016

UNCLASSIFlf]2
TO:

Samantha Power
Ambassador to the United States Mission to the United Nations

FROM:

David P. Huitema
Alternate Designated Agency Ethics Official

SUBJECT:
5 C.F.R. section 2635.502(d) Detennination and Authorization as to Your
Contribution to Mr. Stephen Kennedy Smith's Book of Speeches Commemorating the 100111
Anniversary of President Kennedy's Birth.

A. Detcm1ination Under 5 C.F.R. section 2635.502(d)

I understand that Mr. Stephen Kennedy Smith has asked you to provide an essay to be
included in a book commemorating the 100111 anniversary of former President John F. Ke1medy' s
birth. We have consulted with your staff with regard to this request, and this memorandum
memorializes the verbal authorization that our office provided you on July 28, 2016.
Stephen Smith's book will include a compilation of speeches made by fonner President
Kennedy. I understand that your submission will be done in your official capacity as the
Ambassador to the United States Mission to the United Nation and that you have detem1ined that
providing the essay furthers a United States foreign policy interest. Your particular essay will
accompany President Kennedy's 1962 speech that reflected upon the importance of a peoples'
right to choose their own governments as a path towards realizing fundamental freedoms. Your
essay focuses on the paradox of democratically elected governments that repress individual
rights and how US foreign policy can advance not only self-detennination, but also international
human rights. The President of the United States and other government officials will also
provide essays to accompany other speeches made by President Kennedy. Mr. Smith is the
author/editor of the book and as we understand, Mr. Smith is a personal acquaintance of yours.
However, it is our understanding that you would be willing to provide a similar type of essay for

other comparable publications. Finally, we understand that you will not receive any
compensation for your contribution to the book or otherwise provide endorsements for the book.
According to 5 C.F.R. section 2635.702(d). an employee may not use her official position
in a manner that may give rise to an appearance of use of public oflice for private gain or that
gives rise to preferential treatment. In the event that an employee's official duties will affect the
personal financial interests of a friend, relative, or person with whom he is affiliated in a
nongovernmental capacity, the employee must comply with the steps outlined in 5 C.F.R. section
2635.502. Section 502 provides that the employee should not participate in a particular matter
involving specific parties where a reasonable person with knowledge of the relevant facts would
question the employee's impartiality without authorization. Because of the longstanding
acquaintance you have with Mr. Smith and the fact that you are providing an otlicial essay for
im.:lusion in his hook, we believe it prudent, out of an abundance of caution, to issue this
authorization pursuant to 5 CFR 2635.502(d). Section 2635.502(d) states that:
Where an employee's participation in a particular matter involving specific
parties would not violate 18 USC section 208(a), but would raise a question in
the mind of a reasonable person about his impartiality, the agency dcsignee may
authorize the employee to participate in the matter hased on a detem1ination,
made in light of all relevant circumstances, that the interest of the Government in
the employee's participation outweighs the concern that a reasonable person may
question the integrity of the agency's programs and operations.
Though, as we understand the circumstances. your providing an essay for this hook does
not pose a conflict of interest under 18 lLS.C. section 208. I have considered the application of 5
C.F.R. section 2635.502 to the circumstances and have dctennincd that authorization pursuant to
5 C.F.R. section 2638.502(d) is appropriate to allow you to provide the essay for the book.
Based on the totality of the circumstances, l have determined that the interest of the Government
in your participation in the book outweighs the concern that a reasonable person with knowledge
of the relevant facts would question your impartiality or the integrity of the Department's
programs and operations. The following factors are persuasive in this regard:
•

You will not endorse or provide other promotional appearances for the book.

•

Your contribution is directly related to a stated foreign policy o~jective.

•
•
•

You do not have other outside business with Mr. Smith.
You will not accept or receive any consideration for your contrihution.
Your essay is only one of several essays provided by others that will be included in the
hook.
You would he willing to contribute a similar type of essay for other comparable
publications.
Mr. Smith does not have any business or other matters currently pending before you.

•
•

B. Authorization to Contribute to Mr. Stephen Kennedv Smith ·s Book of Speeches
Commemorating the l OOlh Anniversary of President Kenn~dy's Birth
13ascd on my understanding of the above fi1ctors, you arc hereby authorized under 5 C.F.R.
section 2635.502(d) to contribute an essay to Mr. Stephen Kennedy Smith's book of speeches
commemorating the IOOth Anniversary of President Kennedy's Birth.

/

~~,____'-./

,..,-/

David P. Huitcma
Alternate Designated Agency Ethics Otlicial

Cnilt-'d State~ lkpartnw11t of St<1t1·
It <1shi:n{!to11. D. ( :. 20;):.!f J

UNCLASSIFIED
TO:

Samantha Power
Ambassador to the United States Mission to the United Nations

FROM:

David P. Huitema
Alternate Designated Agency Ethics Official

Date:

May 27, 2016

SUBJECT:
5 C.F.R. section 2635.502(d) Determination and Partial Authorization as to Mr.
Greg Barker and Chasing the Flame, LLC.

A.

Determination Under 5 C.F.R. section 2635.502(d)

I understand that the Department of State and the White House have agreed to allow Mr.
Greg Barker, Chasing the Flame, LLC to produce a documentary about the Obama
Administration entitled The New Diplomacy. It is my understanding that you have been asked to
participate in the film in your official capacity as the United States Ambassador to the United
Nations. The President of the United States, the Secretary of State, and other government
officials will also appear in this film. Mr. Greg Barker, Chasing the Flame, LLC (Producer) is
producing the film in association with Home Box Office. It is my understanding that you
currently have two personal, outside business agreements with Mr. Barker (on behalf of
Silverbridge Productions). One relates to the production of a documentary based on your book,
Chasing the Flame, and the other relates to an option to produce a feature film based on the same
book. The documentary was released in 2009. The feature film is not yet under production; nor
has there been an exercise of the option under the option agreement as of this time.
Unless authorized pursuant to 5 C.F.R. section 2635.502, an employee may not
participate in a particular matter involving specific parties if the employee has a covered
relationship with a party, or the representative of a party, where a reasonable person with
knowledge of the relevant facts would question the employee's impartiality. Because of the
contractual relationships you have with Mr. Greg Barker, your relationship with him is
considered a "covered relationship" for the purposes of 5 C.F.R. section 502. Section 502(b)
provides that an employee has a covered relationship with someone with whom the employee has
or seeks a business, contractual or other financial relationship that involves something other than
a routine consumer transaction.
Section 2635.502(d) states that:

Where an employee's participation in a particular matter involving specific
parties would not violate 18 USC section 208(a), but would raise a question in
the mind of a reasonable person about his impartiality, the agency designee may
authorize the employee to participate in the matter based on a detennination,
made in light of all relevant circumstances, that the interest of the Government in
the employee's participation outweighs the concern that a reasonable person may
question the integrity of the agency's programs and operations.
Though, as we understand the circumstan~ your participation in this film does not
pose a conflict of interest under 18 U.S.C. section 208, I have considered the application of S
C.F.R. section 2635.502 to the circumstances and have determined that authorization pursuant to
5 C.F.R. section 2638.S02(d) is appropriate to allow you to participate in the film, The New
Diplomacy. Based on the totality of the circumstances, I have determined that the interests of
the Government in your participation in the film outweighs the concern that a reasonable person
with knowledge of the relevant facts would question your impartiality or the integrity of the
Department's programs and operations. The following factors are persuasive in this regard:
•

HBO's Chairman and CEO, Richard Plepler initially discussed the documentary idea
with you in general terms, with no filmmaker attached, but at that time you declined to
participate. Mr. Plepler then approached officials at the White House and the Department
of State and ultimately the White House, the Department and USUN agreed that the
White House, USUN, and the Department would participate in the project.
• During your discussions with Mr. Plepler and other HBO representatives, you did not
recommend or identify a potential producer for the documentary.
• You did not, at any time, recommend Mr. Barker or have any input with respect to
HBO's selection of Mr. Barker to produce the film, The New Diplomacy.
• You currently have two personal, outside business agreements with Mr. Barker (on behalf
of Silverbridge Productions), one regarding the previous production of a documentary,
Sergio, and the other regarding an option to produce a feature film based on your book,
Chasing the Flame. You have agreed to waive, during your appointment as Ambassador
to the United States Mission to the United Nations, any further royalties from the
documentary Sergio that was based on your book, Chasing the Flame. In addition, you
have agreed to waive, during your appointment as Ambassador to the United States
Mission to the United Nations, any payments relating to the dramatization or agreements
relating to the dramatization of your book, Chasing the Flame.
• The Producer bas agreed that The New Diplomacy will not in any way discuss, promote
or endorse other works completed by or based on the personal, non-official works of any
Department of State or United States Mission to the United Nations employee. This shall
inciude, but not be limited to the film Sergio or the book upon which the film is based,
Chasing the Flame.

•

•

•

•

•

8.

Other than with respect to your Individual Release and the tenns of the License
Agreement and the actions contemplated by those documents, you will not sign other
documents or participate in any other decisions with respect to other production matters
between the U.S. Government and the Producer(s) of The New Diplomacy.
The production and financial interests of The New Diplomacy are completely separate
and apart from and have no effect on your separate contractual agreements with Mr.
Barker relating to your unofficial, personal works, including, but not limited to Chasing
the Flame.
Under the terms of the Individual Release to the Producer which you will sign. you will
retain the right to review al.I documents, photographs or other materials in or related to
The New Diplomacy provided by the Producer to, inter alia, confirm that the materials do

not in any way discms, promote or endorse your other works, including but not limited
the works based or to be based on your book Chasing the Flame. Further, you agree that
you will exercise your right to disapprove materials that discuss, promote or endorse your
other works.
Other than as set forth in the agreements you provided to my office between you and Mr.
Barker with respect to the documentary, Sergio, and the options to produce a feature film
based on your book, Chasing the Flame, you do not have any other agreements,
ammgements, or financial connections to or interests in Mr. Barker, Silvcrbridge
Productions, Chasing the Flame, LLC or HBO.
Mr. Barker's use of the name "Chasing the FJame" for his production company was done
without your knowledge and his use of the title does not in any way indicate that you
have any prior or current personal affiliation with or financial interest in his production
company, Chasing the Flame. LLC. In fact, you do not have a personal affiliation with or
financial interest in Chasing the Flame, LLC.
Aythrnjmtion to Participate in the Film.. The New Diplomacy

Based on my understanding of the above factors, you are hereby authorized under 5
C.F.R. section 2635.502(d) to participate in the film, "The New Diplomacy" being produced by
Mr. Oreg Barker, Chasing the Flame, LLC.
Notwithstanding the authorization above, you would continue to be required to recuse
yourself from participating pmooally and substantially in your official capacity as Ambassador
to the United States Mission to the United Nations, in any other particular matter involving
specific parties in which Mr. Oreg Barker, Silverbridge Productions, or Chasing the Flame, LLC
is a party or represents a party.

David P. Huitema
Alternate Designated Agency Ethics official

United States Department of State
Washington, D.C. 20520

UNCLASSIFIED

April 6, 2017

UNCLASSIFIED

UNCLASSIFIED
-2-

UNCLASSIFIED

UNCLASSIFIED

-3-

Certification and Waiver Pursuant to Section 3 of Executive Order 13770

Pursuant to section 3 of Executive Order 13770, I hereby certify that Heather
Norby is granted a waiver of restrictions under paragraph 6 of the Ethics Pledge on
her involvement, as Spokesperson of the Department of State, in certain particular
matters involving specific parties directly and substantially related to her former
employer, 21st Century Fox.
Scope of Waiver
Ms. Norby is permitted to work on the following matters in the course of her
official duties, even if they constitute particular matters involving specific parties
directly and substantially related to 21st Century Fox, as defined in section 2 of
Executive Order 13770:
UNCLASSIFIED

UNCLASSIFIED
-4• Communications with employees of 21st Century Fox in the course of press
briefings and other briefings involving a broad group of journalists;
• Meetings and communications with employees of 21st Century Fox to
provide information about U.S. foreign policy or the Department of State,
such as responding to press queries or requests for briefings or interviews;
• Interviews between employees of 21st Century Fox and the Spokesperson or
other government officials.
The waiver would not permit Ms. Norby to work on the following matters:
• Particular matters that directly and predictably affect her financial interests,
as defined in 18 U.S.C. § 208;
• Funding or contracts with 21st Century Fox.
Basis for Waiver
• Performing the official duties of Department Spokesperson will require Ms.
Norby to participate personally and substantially in particular matters
involving specific parties that are directly and substantially related to 21st
Century Fox, as defined in Executive Order 13770.
• It would be highly impractical for other employees to take Ms. Norby's
place in handling all meetings, communications, and other matters involving
employees of 21st Century Fox. The Spokesperson is a senior counselor to
the Secretary on press matters and one of the foremost public faces of the
Department. In order to achieve the Department's public diplomacy and
press strategy goals, it is important that the Spokesperson have the capacity
to be aware of all press queries and to communicate the Department's
messaging clearly and consistently to any and all media outlets and
platforms.
• Ms. Norby will not have a continuing relationship with 21st Century Fox.
Nor will she have a financial interest in 21st Century Fox.
• Opportunities for the Spokesperson to use her position to further the interests
of 21st Century Fox at the expense of other outlets would be constrained by
the mission and working methods of the Bureau of Public Affairs, including
UNCLASSIFIED

UNCLASSIFIED
-5the Office of Press Relations, which seeks to effectively communicate U.S.
foreign policy and information about the Department to the entire U.S. and
global community. This necessitates cooperation with the full range of
accredited journalists. While communications with individual journalists are
assessed on a case-by-case basis, the Office of Press Relations and Bureau of
Public Affairs permit attendance at press briefings by any accredited
journalist.
• Principles of federal ethics law restrict Ms. Norby from showing preference
or favoritism toward employees of 21st Century Fox in the course of her
official duties. The State Department will counsel Ms. Norby on the
application of the federal ethics rules and there is no reason to question her
integrity in this regard.
Accordingly, this limited waiver is hereby granted with the understanding that Ms.
Norby will comply with the remaining provisions of the Ethics Pledge and with
government ethics rules.

Donald F. McGahn II
Counsel to the President

UNCLASSIFIED

DE PARTMENT OF THE TREASURY
WASH I NGTON , O.C. 20220

March 15, 20 17

MEMORANDUM FOR:

ANTHONY SAYEGH
ASSISTANT SECRETARY FOR PUBLI C AFFAIRS

FROM:

\~

Rochelle F. Granat
Assistant General Counsel
General Law, Ethics and Regulation
and Designated Agency Ethics Official
'Y~
Elizabeth A Horton
Deputy Assistant General Counsel (Ethics) and
Alternate Designated Agency Ethics Official

?(~

SUBJECT:

Participation in Matters Regarding Fox News Channel

This memorandum grants you an authorization pursuant to the Standards of Ethical Conduct for
Employees of the Executive Branch (Standards) to participate in matters that may involve your
former cl ient, Fox News Channel.
You are the Assistant Secretary for Publ ic Affairs. Prior to this positi on , you were a contributor
to Fox News Channel, from 2013 until 2017 . As the Assistant Secretary fo r Public Affairs, you
develop and implement communications strategy for the Department and advise officials within
the Department and its bureaus how best to communicate issues and priorities of public interest.
Subpart E of the Standards contains provisions intended to ensure that an employee takes
appropriate steps to avoid an appearance of loss of impartiality in the performance of your
official duties. Due to your fonner role as contributor, you have a "covered relationship" with
Fox News Channel, until one year followi ng termination of that contract.
5 C.F.R. § 2635.502(b)(l )(iv). As such, you are prohibited from participating in a "particular
matter involving specific parties" when "a person with whom you have a covered relationship is
or represents a party" to the matter, a nd the circumstances would cause a reasonable person with
knowledge of the relevant facts to question your impa11iality in the matter.
5 C.F.R. § 2635.502(a)(1). T herefore, absent a uthorization, or affinnative application of this
reasonable person standard, you would not be permitted to participate in a particular matter
involving specific parties in which Fox News Channel is a party or represents a party until the
one-year period has elapsed. 1
Pursuant to the Standards, a pa1iicular matter involving specific parties "typically involves a
specific proceeding affecting the legal rights of the parties, or an iso latable transaction or related
set of transactions between iden ti fied parties." 5 C.F.R. § 2640.1 02( 1). Examples o f particular
matters involving specific parties include such matters as contracts. grants, licenses, product
1

Under the terms of the Ethics Pledge required under Executive Order 13770 (January 28, 20 17), this "covered
relationship" lasts two years. By separate memorandum White House Counsel has approved a waiver of the similar
restrict ions of paragraph 6 of the Eth ics Pledge.

approval applications, litigation, and investigations. In the context of your specific
responsibilities, a likely example of a particular matter involving specific parties in which Fox
News Channel is a party could include a request by Fox News Channel for an interview with a
senior Treasury official.
Under section 2635.502(d), even when an employee's participation in a particular matter
involving specific parties likely would create an appearance of partiality, "the agency designee
may authorize the employee to participate in the matter based on a determination, made in light
of all relevant circumstances, that the interest of the Government in the employee's participation
outweighs the concern that a reasonable person may question the integrity of the Government's
programs and operations." Section 2635.502(d) identifies factors to be taken into consideration,
which include:
1) The nature of the relationship involved;
2) The effect that resolution of the matter would have on the financial interests of the
person involved in the relationship;
3) The nature and importance of the employee's role in the matter, including the extent to
which the employee is called upon to exercise discretion in the matter;
4) The sensitivity of the matter;
5) The difficulty of reassigning the matter to another employee; and
6) Adjustments that may be made in the employee's duties that would reduce or eliminate
the likelihood that a reasonable person would question the employee's impartiality.
After weighing these factors, we issue this authorization to mitigate any appearance concerns
with your participation in matters involving Fox News Channel. The interest of the Government
in your participation outweighs concern that a reasonable person might question your
impartiality in the administration of these matters.
First, Fox News Channel is a 24-hour news network which delivers breaking news and political
and business news. It has consistently been one of the top cable news networks for the past
decade with over one million viewers per day. During your time with Fox News Channel, you
were only a contributor, and not a full-time employee.
Second, Fox News Channel is likely to report on most, if not all, major Departmental matters.
That will be the case regardless of who is in the position of Assistant Secretary for Public
Affairs. You have no financial interest in Fox News Channel and are not in a position to
personally benefit from this relationship. The nature of your role in matters involving Fox News
Channel will be communicating information regarding the Department. Fox News Channel will
be there to report on issues involving the Department and not to advocate a particular position.
Third, you were appointed as the Assistant Secretary for Public Affairs for your expertise and
experience. You have over two decades of strategy, communications and policy experience.
You have worked for multiple news networks and on various political campaigns. You are the
Department's most senior communications official and will be expected to handle
communications for the Secretary on sensitive Departmental matters. It is essential that the
Department have an effective, credible voice in these communications with the media to address
2

the many important issues that arise in this forum. There is no practical way to segregate your
duties to shield you from engagement in matters that involve one of the major media
organizations and not require you to recuse from nearly all of your duties. The need for you to
participate in matters that might involve Fox News Channel is core to your responsibilities as
Assistant Secretary.
Lastly, due to the short time period you contributed to Fox News Channel, your limited role
there, and the interest of the Department to disseminate information to the public on matters
involving the operations and policies of the United States government, the risk that a reasonable
person would question your impartiality is remote, and Treasury's interest in your participation
in these matters outweigh any concern of partiality.
In conclusion, after careful consideration of the provisions in 5 C.F.R. § 2635.502, we authorize
you to participate in any such matter in which Fox News Channel is a party or represents a party.

3

DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

March 29, 2017

MEMORANDUM FOR:

BRIAN CALLANAN
DEPUTY GENERAL COUNSEL

FROM:

Rochelle F. Granat
Assistant General Counsel
General Law, Ethics and Regulation
and Designated Agency Ethics Official

SUBJECT:

Participation in Matters Regarding Cooper & Kirk PLLC

~

SUMMARY
This memorandum documents that I have granted you a limited authorization pursuant to the
Standards of Ethical Conduct for Employees of the Executive Branch (Standards) to allow you to
participate fully in policy matters related to housing finance reform even if an issue arises that
might impact pending litigation in which your former employer, Cooper & Kirk PLLC represents
one of several plaintiffs. Notwithstanding this limited authorization, you have elected to refrain
from any participation in the management of the litigation, including any communication with
your former employer concerning this matter.

BACKGROUND
As the Deputy General Counsel you are currently the only non-career employee in the Office of
the General Counsel and you serve as Acting General Counsel. Prior to this position, you were a
partner at Cooper & K irk, from January 12, 2017 until March 9, 2017. Immediately prior to
joining the firm, you served as Staff Director and General Counsel for the Senate Permanent
Subcommittee on Investigations, havingjoined the Subcommittee in February 2015. As Deputy
General Counsel and Acting General Counsel, you are a senior non-career legal and policy
advisor to the Secretary, the Deputy Secretary, and other senior Treasury officials ..
Subpart E of the Standards contains provisions intended to ensure that an employee takes
appropriate steps to avoid an appearance of loss of impartiality in the performance of his official
duties. Due to your former position with Cooper & Kirk, you have a "covered relationship" with
the firm for one year following your appointment at Treasury. 5 C.F.R. § 2635.502(b)(l)(iv). As
such, you are prohibited from participating in a "particular matter involving specific parties"
when " a person with whom you have a covered relationship is or represents a party" to the
matter, and the circumstances would cause a reasonable person with knowledge of the relevant
facts to question your impartiality in the matter. 5 C.F.R. § 2635.502(a)(l ). Therefore, absent
authorization, or affirmative application of this reasonable person standard, you would not be

permitted to participate in a particular matter involving specific parties in which Cooper & Kirk
is a party or represents a party until the one-year period has elapsed. 1
Pursuant to the Standards, a particular matter involving specific parties "typically involves a
specific proceeding affecting the legal rights of the parties, or an isolatable transaction or related
set of transactions between identified parties." 5 C.F.R. § 2640.102(1). Examples of particular
matters involving specific parties include such matters as contracts, grants, licenses, product
approval applications, litigation, and investigations.
Cooper & Kirk represents Fairholme Funds in pending litigation against the Department and the
Federal Housing Finance Agency (FHFA) challenging an aspect of the conservator agreements
Treasury and FHFA entered into with Fannie Mae and Freddie Mac (hereinafter, "GSE
litigation"). Specifically, Fairholme is one of several plaintiffs challenging the variable net
worth dividend under the agreements. You did no work related to the GSE litigation while you
were at Cooper & Kirk.
I recognize that it is critical that a non-career OGC official be able to participate fully in sensitive
housing finance reform policy discussions. Some of these discussions could at some point touch
upon issues that might have an impact the litigation. I independently determined that to avoid
any possible future impediment to your ability to provide appropriate advice to the Secretary and
others on the important matter of housing finance reform, and out of an abundance of caution, a
limited authorization is necessary and appropriate.
ANALYSIS
Under section 2635.502(d), even when an employee's participation in a particular matter
involving specific parties likely would create an appearance of partiality, "the agency designee
may authorize the employee to participate in the matter based on a determination, made in light
of all relevant circumstances, that the interest of the Government in the employee's participation
outweighs the concern that a reasonable person may question the integrity of the Government's
programs and operations." Section 2635.502(d) identifies factors to be taken into consideration,
which include:
1) The nature of the relationship involved;
2) The effect that resolution of the matter would have on the financial interests of the
person involved in the relationship;
3) The nature and importance of the employee's role in the matter, including the extent to
which the employee is called upon to exercise discretion in the matter;
4) The sensitivity of the matter;
5) The difficulty of reassigning the matter to another employee; and
6) Adjustments that may be made in the employee's duties that would reduce or eliminate
the likelihood that a reasonable person would question the employee's impartiality.

1

Under the terms of the Ethics Pledge required under Executive Order 13770 (January 28, 2017), this "covered
relationship" lasts two years. By separate memorandum White House Counsel has approved a waiver of the similar
restrictions of paragraph 6 of the Ethics Pledge.

2

Specifically, you served only briefly as a partner at the firm of Cooper & Kirk and while there
you did not participate in any matters related to Fairholme or the GSE litigation. You have no
financial interest in the matter or the firm. Consideration of options for housing finance reform is
a critically important and sensitive policy matter and it will be disruptive and impractical for you
to participate in some but not all aspects of this matter. As discussions of housing finance reform
options proceeds, it will be increasingly difficult to readily anticipate when deliberations might
evolve into consideration of the litigation. Absent your ability to participate fully in this policy
matter, there will be no non-career legal input into this sensitive high priority matter. As a result,
the Secretary and other policy officials will be deprived of your advice and counsel on this
matter; career staff in the Office of General Counsel will be deprived of your guidance and
supervision on this matter. There is no other non-career official in the Office of the General
Counsel to whom this responsibility could be assigned. Given the nature of your brief tenure at
the firm, it is unlikely that a reasonable person with knowledge of the facts would question your
impartiality if you were to participate.
After weighing the above factors, I granted this limited authorization to mitigate any appearance
concerns with your participation in housing finance reform policy discussions should discussion
touch on issues that could impact litigation in which Cooper & Kirk represents a plaintiff. The
interest of the Government in your participation outweighs any concern that a reasonable person
might question your impartiality in the administration of these matters.
However, notwithstanding this limited authorization, I understand that you will refrain from any
participation in the management of the litigation, including any communication with your former
employer concerning this matter.

3

DEPA RT M EN T OF T HE TREAS U RY
W A S HI NGTON, D .C . 20220

August 18, 2016

MEMORANDUM FOR KODY KINSLEY
ASSISTANT SECRETARY (MANAGE MENT)
THROUGH:

~

Rochelle F. Granat
Assistant General Counsel (General Law, Ethics & Regulation)
& Designated Agency Ethics Official
Elizabeth A. Horton
Deputy Assistant General Counsel (Ethics) & Alternate
Designated Agency Ethics Official

FROM:

Hanoi Veras
Attorney Advisor

S UBJECT:

Your Participation in Matters Involving the District of
Columbia

This memorandum serves to authorize your participation as Assistant Secretary for
Management (ASM) in ce11ain matters in which the District of Columbia is a party, in
particular, matters related to the administration of the retirement plans for District of
Columbia judges, teachers, police, and firefighters, and matters related to Treasury facilities
located in D.C.
Prior to rejoining Treasury on June 27, 201 6, yon were the Director of Policy and Program
Support for the District of Columbia Depai1ment of Human Services. You were generally
responsible for developing policy and improving and implementing processes related to
homelessness and social safety benefits. The Treasury matters involving or affecting the
District of Columbia that come before your office are not related to those matters you
participated in or were under your pmview while Director of Policy and Program Support.
The Standards of Ethical Conduct prohibit an employee from participating in a "particular
matter involving specifi c parties" when "a person with whom he has a covered relationship is
or represents a party" to the matter, and the circumstances would cause a reasonable person
with knowledge of the relevant facts to question his or her impartiality in the matter
5 C.F.R. § 2635.502(a)(l). You have a covered relationship with the District of Columbia
for one year from the date of your depa1t ure. This covered relationship will end on June 26,
201 7. 1

1

Tile restrict ions under paragraph two of the Ethics Pledge, prohibiting appointees from participating
in any particular matter involving specific parties that is directly and substantially related to the
appointee's former employer, do not apply to you because Executive Order 13490 exempts the
District of Columbia from the defi nition of former employer.

Under section 2635.502(d), even where an employee's participation likely would create an
appearance of partiality, "the agency designee may authorize the employee to patticipate in
the matter based on a determination, made in light of all relevant circumstances, that the
interest of the Government in the employee's participation outweighs the concern that a
reasonable person may question the integrity of the agency's programs and operations."
Factors that may be taken into consideration include the following:
l) the nature of the relationship involved;
2) the effect that resolution of the matter would have on the financial interests
of the person involved in the relationship;
3) the nature and impottance of the employee's role in the matter;
4) the sensitivity of the matter;
5) the difficulty of reassigning the matter to another employee; and
6) adjustments that may be made in the employee's duties that would reduce
or eliminate the likelihood that a reasonable person would question the
employee's impattiality.
Id. at§ 2635.502(d).
After weighing these factors, we authorize your participation in Treasury matters involving
the District of Columbia, provided that they are unrelated to the District of Columbia
Department of Human Services, for the following reasons:
•
e

•

•

•

You were Director of Policy and Programs for approximately seven months, a very
brief time, and you have had no other positions with the District of Columbia.
While at the District of Columbia Department of Human Services, you did not
personally work on or supervise any matters involving retirement programs, Federal
real estate matters, or any other issues directly involving Treasury. In fact, your work
there did not require you to interact with the Department of the Treasury in any
manner.
The District of Columbia is a city/local government in which you have no
personal financial interests. There is also no possibility that any specific party
matters in which the District of Columbia is a party would have any direct and
predictable financial effect on you. 2
The Office of D.C. Pensions reports to the ASM. Matters involving
Treasury's relationship to the District of Columbia in connection with the
administration of these retirement plans are sensitive, and on the rare occasion
that a matter needs to be raised to the Assistant Secretary level, it would not
be practical or appropriate to direct it to another Assistant Secretary or elevate
to the Deputy Secretary.
It is unlikely that any of the matters that would potentially come before the
ASM would involve the District offices with which you interacted at the time
of your District employment.

2

Futiher, you do not hold any specific financial interests in the District of Columbia, so 18 U.S.C. §
208, the financial conflict of interest statute applicable to Government employees, is not triggered.
2

o

Prior to leaving Treasury for the District of Columbia Depm1ment of Human
Services, you worked at Treasury for approximately three years as a
Management and Program Analyst, a Special Assistant to the Deputy
Assistant Secretary for Management and Budget, and then as the Senior
Advisor to the Assistant Secretary for Management. You bring unique
experience to your role as Assistant Secretary, and reassignment of
Management matters involving the District of Columbia would be inefficient
and would deprive the Depm1ment of your expe11ise in these matters.

In conclusion, after consideration of the provisions in 5 C.F.R. § 2635.502, we authorize you
to participate in matters in which the District of Columbia is a party or represents a pm1y
with the exception of any matter that involves the District's Department of Human Services.
Given the factors discussed above, we conclude that a reasonable person would be unlikely
to question your impm1iality.

3

DEPARTMENT OF THE TREASURY
WASHINGTON, D .C . 20220

March 9, 2017

ACTION MEMORANDUM
TO:

DONALD F. MCGAHN
WHITE HOUSE COUNSEL

FROM:

Rochelle F. Granat
Assistant General Counsel for General Law, Ethics and
Regulation and Designated Agency Ethics Official

SUBJECT:

Waiver of Ethics Pledge Paragraph 6 for Anthony Sayegh

~

RECOMMENDATION
That you approve a waiver of paragraph 6 of the Ethics Pledge so that Anthony Sayegh, the
Department of the Treasury's Assistant Secretary for Public Affairs, may participate in matters
involving his former client, Fox News Channel.

/2P~pprove

Disapprove

Let's Discuss

BACKGROUND
Executive Order 13770, "Ethics Commitments by Executive Branch Appointees," (EO) requires
all Presidential appointees to sign an Ethics Pledge that. among other things, prohibits them from
working on particular matters involving specific parties directly and substantially related to a
former employer or client for a period of two years. Section 3 of the EO permits the President or
his designee to grant a waiver of any restrictions contained in this pledge.
From 2013 until recently in 2017, Mr. Sayegh was a "contributor" for Fox News Channel. The
President has appointed him as the Assistant Secretary for Public Affairs (Assistant Secretary).
Pursuant to paragraph 6 of the Ethics Pledge, for two years from the date of his appointment he
would not be able to participate in matters involving Fox News Channel. His ability to
participate in such matters - essentially any matter in which Treasury would communicate with
the major news networks - is integral to his position as Assistant Secretary for Public Affairs .

ANALYSIS
The Assistant Secretary develops and implements communications strategy for the Department
and advises officials within the Department and its bureaus how best to communicate issues and
priorities of public interest. Fox News Channel is a 24-hour news network which delivers
breaking news and political and business news. It has consistently been one of the top cable

news networks for the past decade with over one million viewers per day. 1 It is in the interest of
the Department and the public to inform the public on matters involving the operations and
policies of the United States government. Fox News Channel is likely to report on most, if not
all, major Departmental matters.

Mr. Sayegh has over two decades of strategy, communications and policy experience. He has
worked for multiple news networks and on various political campaigns. The Assistant Secretary
is the Department's most senior communications official and will be expected to handle
communications for the Secretary on sensitive Departmental matters. It is essential that the
Department have an effective, credible voice in these communications with the media to address
the many important issues that arise in this forum. While Mr. Sayegh was only a Fox News
Channel contributor, and not a full-time employee, and has no financial interest in Fox News
Channel, his prior engagement with Fox News Channel triggers coverage under paragraph 6 of
the Ethics Pledge.
There is no practical way to segregate the Assistant Secretary's duties to shield him from
engagement in matters that involve one of the major media organizations and not require
Mr. Sayegh to recuse from nearly all of his duties. The need for Mr. Sayegh to participate in
matters that might involve Fox News Channel is core to his responsibilities as Assistant
Secretary and outweighs any risk of an appearance of impartiality.
A waiver is therefore appropriate because: (1) it is in the Department's and public's interest;
(2) it will be impossible for Mr. Sayegh to properly perform the duties of his position if he had to
recuse from matters involving Fox News Channel; and (3) Mr. Sayegh's participation in matters
involving Fox News Channel will have no impact on his financial interests.

CONCLUSION
Based on the above analysis, a waiver of paragraph 6 of the Ethics Pledge so that Mr. Sayegh
may participate in matters involving his former client, Fox News Channel, is appropriate.

1
"Fox News Channel Tops Cable in Total Day Viewers for Record Eight Consecutive Months,"
http://press.foxnews.com/2017/02/fox-news-channel-tops-cable-in-total-day-viewers-for-record-eight-consecutivemonths/
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FROM:

Rochelle F. Granat
Assistant General Counsel for General Low, Ethics and
Regulation and Designated Agency Ethics Official

SUBJECT:

Waiver of Ethics Pledge Paragraph 6 for Brian Callanan

RECOMMENDATION

That you approve a narrow waiver of porograph 6 of the Ethics Pledge. out of an abundance of
caution, so that Brian Callanan, the Department of the Treasury's Deputy General Counsel, may
participate fully in policy matters related to housing finance reform even if an issue arises that
might impact pending litigation in which his fonncr employer represents one of several
plaintiffs.
Mr. Callanan has no financial interest in this matter and had no involvement whatsoever in the
representation. Mr. Callanan will continue to refrain. however. from participation in the
management of the litigation. including refraining from any communication with his former
employer concerning this matter.

lf-:./'1 Approve

..>

Disapprove

Let's Discuss

BACKGROUND
Executive Order 13770, "Ethics Commitments by Executive Branch Appointees," (EO) requires
all Presidential appointees to sign an Ethics Pledge that, among other things, prohibits them from
working on particular matters involving specific parties directly and substantially related to a
fonner employer or client for a period of two years. Section 3 of the EO pennits the President or
his designee to grant a waiver of any restrictions contained in this pledge.
From January 12, 2017, to March 8, 2017, Mr. Callanan. was a partner at Cooper&. Kirk PLLC.
On March 9, 2017, Mr. Callanan was appointed to the non-career position of Deputy General
Counsel. Notwithstanding his brief tenure ot Cooper & Kirk. pursuant to paragraph 6 of the
Ethics Pledge, for two years from the date of his appointment he would not be able to participate
in matters involving Cooper & Kirk. The firm represents Fairholme Funds in pending litigation
against the Department and the Federal Housing Finrmce Agency (FHFA) challenging an aspect
of the conservator agreements Treasury and FHFA entered into with Fannie Mae and Freddie
Mac {hereinafter, "OSE litigation"). Fairholme is one of several plaintiffs challenging the

:~

•

variable net worth dividend under the agreements. Mr. Callanan did no work related to the GSE
litigation while he was at Cooper & Kirk.
Currently, Mr. Callanan is the only non-career appointee in the Office of General Counsel
(OGC). By virtue of having been appointed to the position of Deputy General Counsel, he
currently also serves as Acting General Counsel pursuant to 31 U.S.C. § 301(f)(l). I recognize
that it is critical that a non-career OGC official be able to participate fully in sensitive housing
finance reform policy discussions. Some of these discussions could at some point touch upon
issues that might impact the litigation. I independently detennined that to avoid any possible
future impediment to Mr. Callanan's ability to provide appropriate advice to the Secretary and
others on the important matter of housing finance refonn, and out of an abundance of caution, a
waiver is necessary and appropriate. Even with the waiver, Mr. Callanan will continue to refrain
from participation in management of the litigation, including refraining from any communication
with his fonner employer concerning this matter.

ANALYSIS
Paragraph 6 of the Ethics Pledge provides in pertinent part:
I will not for a period of2 years from the date of my appointment participate in any
particular matter involving specific parties that is directly and substantially related to my
former employer or former client.
Section 2(d) of the Executive Order defines "directly and substantially related to my former
employer,. as "matters in which the appointee's fonner employer ... is a party or represents a
party." The GSE litigation is such a matter. The development of policy options for housing
finance reform is not such a matter. Nevertheless, consideration of certain policy options could
evolve into discussion of litigation strategy or the implication of the options for the plaintiffs.
This possibility could implicate paragraph 6 of the Ethics Pledge.
A waiver of the Pledge to allow Mr. Callanan to participate in this policy matter without
impediment (but not to extend to matters involving management of the GSE litigation) is
warranted for the reasons discussed below.

Mr. Callanan served briefly as a partner at the firm of Cooper & Kirk. While at the firm, he did
not participate in any matters related to Fairholme or the GSE litigation. Immediately prior to
joining the firm, he served as Staff Director and General Counsel for the Senate Permanent
Subcommittee on Investigations, having joined the Subcommittee in February 201 \ c;It will be disruptive and impractical for Mr. Callanan to participate in some but not all aspects of
this important policy matter. As discussions of housing finance reform options proceed, it will
be increasingly difficult to readily anticipate when deliberations might evolve into consideration
of the litigation. Absent Mr. Callanan's ability to participate in this policy matter, there will be
no non-career legal input into this sensitive high priority matter. As a result, the Secretary and
other policy officials will be deprived of his advice and counsel on this matter; career staff in the
Office of General Counsel will be deprived of his guidance and supervision on this matter. There
2
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is no other non-career official in the Office of the General Counsel to whom this responsibility

could be assigned. Oiven the nature of his brief tenure at the finn, a reasonable person with
knowledge of the facts would not question his impartiality if he were to participate.
I have detennined that a waiver is therefore appropriate because: ( 1) it is in the Department's and
public's interest; (2) it will be impossible for Mr. Callanan to fully perform the duties of his
position if he had to recuse from aspects of the housing finance refonn policy discussions; and
(3) Mr. Callanan's f\Jll participation in this matter will have no impact on his financial interests.
CONCLUSION

Based on the above analysis, a waiver of paragraph 6 of the Ethics Pledge so that Mr. Callanan
may participate fully in housing finance reform matters, is necessary and appropriate. The
waiver record should note that Mr. Callanan will continue to refrain from participation in
management of the litigation, including refraining ftom any communication with his former

employer concerning this matter.
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