IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2600

United States of Anmerica,
Pl ai ntiff-Appellee,
ver sus
Richard J. Nevers,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(Cct ober 29, 1993)
Bef ore JOHNSON, W ENER and DeMOSS, Circuit Judges.
JOHNSON, G rcuit Judge:

This case calls for the Court to determ ne whether the federa
conflict-in-interest statute is unconstitutionally vague. Defen-
dant Nevers, a trade specialist for the United States Departnent of
Comrerce, attenpted to persuade a potential Conmerce Depart nment
client, Murray Studley, to grant World Consultants |nternational
("WCl") the exclusive right to sell Studley's products abroad.
Because Nevers knew that his wife had a financial interest in W,
Nevers was indicted for and convicted of violating the conflict-in-
interest statute. Nevers appeals his conviction. Finding no
reversible error, we affirm

|. Facts and Procedural History



Ri chard Nevers was enpl oyed by the Departnent of Conmerce for
al nost twenty years.! During the last nine of those twenty years,
Nevers served as a trade specialist? in the International Trade
Adm nistration ("I TA"), a sub-agency of the Departnent of Conmerce.
In April of 1989, Murray A Studley sought the ITA's assistance in
selling 600 buses in other countries. Nevers was assigned as
Studl ey's counselor, and the two nen net several tinmes. During
their fourth neeting, which occurred on Saturday, April 22, 1989,

Nevers presented Studley with a contract which purported to give

The Departnent of Commerce is part of the Executive Branch
of the United States Governnent.

2A trade specialist is required to assist public businesses
intheir efforts to export goods or services. Although a trade
specialist's primary purpose is to provide free counseling on the
mechani cs and techni ques of international trade, specialists also
refer their clients and potential clients (together referred to
as "clients") to other organizations which have information on
such subjects as potential business contacts or international
attorneys. Longstanding | TA rules, however, have prohibited
trade specialists fromspecifically recommending a particul ar
firmor conpany to their clients. Additionally, recomending a
firmor conpany in which the trade specialist or his spouse has a
financial interest has been specifically forbidden by the |ITA
Code of Ethics and Departnent of Comrerce rules. Under the
rules, if a client asks a trade specialist to recomend a spe-
cific conpany, the specialist nust provide the client wiwth a |ist
of conpani es and an expl anation that recomendi ng a particul ar
conpany is not allowed.

According to Nevers' supervisor, Janes Cook, these rules
have been in existence for at |east twenty-six years. Cook
testified that the enpl oyees under his supervision are regularly
provided information on these rules during their periodic train-
ing. Cook also averred that he routed nenoranda whi ch expl ai ned
expansi ons or revisions to these and other ITA rules to each
enpl oyee and nmai ntained a Code of Ethics in the office for the
enpl oyees to review.

Because Nevers wor ked under Cook each of his nine years as a
trade specialist, he should have known that recomrendi ng a
specific conpany to his clients was forbidden.
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WCl a two-year, exclusive right to sell the buses.® M. Studley
declined to sign the agreenent.*

Di sgruntled with Nevers' assistance, M. Studley visited the
Texas Departnment of Commerce to obtain help. He infornmed his
counsel or there about his experience with the ITA office, and the
counsel or apprised the | TA regional director of Nevers' inpropri-
eties. The regional director |launched an in-depth investigation
into Studley's allegations. That investigation reveal ed that
Nevers' w fe, Raquel, had incorporated WCOI in 1983 and was the sole
officer, director, and enpl oyee of the conpany.

Nevers was | ater charged with violating the federal conflict-
in-interest statute. The district court found Nevers guilty of the
charged offense in May 1992 and sentenced himto three nonths
i nprisonnment. Nevers appeals, arguing that the conflict-in-inter-
est statute is vague, that his indictnent was i nadequate, and that
t he evidence against himwas insufficient.

1. Discussion

A. Unconstitutionally Vague

Whet her a crimnal statute is void for vagueness is a question
of law which this Court reviews de novo. United States v. Hel ny,

951 F.2d 988, 993 (9th Cr. 1992), cert. denied, 112 S. C. 2287;

3Interestingly, the contract also required the parties to
"keep totally confidential any and all nanes, tel ephone nunbers,
tel ex nunbers and any other matters arising between the parties.”
Governnment's Exhibit 1.

“He i nstead voi ced numerous concerns about the contract and
specifically asked Nevers for the nanmes of the principals in-
volved in WCI.  Nevers refused to answer Studley's questions.
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United States v. Agnew, 931 F.2d 1397 (10th G r. 1991), cert.
denied, 112 S. . 237. A crimnal statute is void for vagueness
under the Due Process Cl ause of the Constitution when it fails to
provide a person of ordinary intelligence fair notice of the
conduct it proscribes. United States v. Harriss, 347 U S. 612, 617
(1954); see also Gty of Mesquite v. Aladdin's Castle, Inc., 455
U S. 283, 289-90 (1982).

Def endant Nevers conplains here that 18 U S.C. § 208(a),® the
conflict-in-interest statute, failed to provide himw th "even a
nmodi cum of notice as to what [it] proscribe[s]." W di sagr ee.
The statute clearly and unanbi guously prohi bits executive branch
and i ndependent agency officers and enpl oyees from substantially,

personal ly, and officially participating in any governnent al

5Section 208(a) reads:

Except as permtted by subsection (b) hereof, whoever,
being an officer or enployee of the executive branch of
the United States CGovernnent, of any independent agency
of the United States, . . . participates personally and
substantially as a Governnent officer or enployee,
t hrough deci si on, approval, disapproval,
recommendati on, the rendering of advice, investigation,
or otherwise, in a judicial or other proceeding,
application, request for a ruling or other
determ nation, contract, claim controversy, charge,
accusation, arrest, or other particular matter in
whi ch, to his know edge, he, his spouse, mnor child,
partner, organization in which he is serving as
officer, director, trustee, partner or enployee, or any
person or organization with whomhe is negotiating or
has any arrangenent concerni ng prospective enpl oynent,
has a financial interest—

Shal |l be fined not nore than $10, 000, or
i nprisoned not nore than two years, or both.

18 U.S.C. § 208(a).



activity in which he knows that he, his spouse, or another speci-
fied person has a financial interest.®

Qur reading of section 208 conports fully wth the congressio-
nal intent. |In crafting the conflict-in-interest statute, Congress
i ntended to expand the purview of the statute's predecessor, 18
U S.C 8§ 434.7 The Senate report explained that section 434 was
fundanental |y defective in that it was too narrow, allow ng public
officials to engage in a | arge nunber of activities which were
"wholly inconpatible with the duties of public office." SENATE
Cow ON THE JUDI Cl ARY, BRIBERY, GRAFT AND CONFLICTS OF | NTEREST, S. REP. NoO
2213, 87th Cong., 2d Sess. (1962), reprinted in 1962 U S. C.C A N.

3852. Congress therefore broadened the provision to "enbrace[] any

SEach court of appeals reviewing the statute has decided as
we do. See, e.g., United States v. Hedges, 912 F.2d 1397, 1403
(11th Gr. 1990); Webb v. Hodel, 878 F.2d 1252, 1255 (10th Cr
1989); Federal Trade Conm ssion v. Anerican National Cellular,
868 F.2d 315, 319 (9th Gr. 1989); United States v. Lund, 853
F.2d 242, 244 (4th Gr. 1988); see also Young v. United States ex
rel. Wuitton Et. Fils S.A, 481 U S. 787, 803 (1987).

"The Supreme Court construed § 434 in United States v.
M ssi ssippi Valley CGenerating Co, 364 U S. 520 (1961). The Court
expl ained the objective of that conflict-in-interest provision:

The obvi ous purpose of the statute is to insure honesty
in the Governnent's business dealings by preventing
federal agents who have interests adverse to those of
the Governnent from advancing their own interests at
the expense of the public welfare. . . . The statute is
thus directed not only at dishonor, but also at conduct
that tenpts dishonor. This broad proscription enbodies
a recognition of the fact that an inpairnent of inpar-
tial judgnment can occur in even the nost well-neaning
men when their personal economc interests are affected
by the business they transact on behalf of the Govern-
nment .

I d. at 548-49.



participation on behalf of the Governnent in a matter in which the
enpl oyee has an outside financial interest."” 1d. (enphasis added).

By enacting section 208, Congress achieved its goal of pro-
scri bing governnental activity which conflicts with the financi al
interests of executive branch and i ndependent agency enpl oyees. W
find that that provision, though broad, is not vague.

B. Sufficiency of the |Indictnent

This Court reviews the sufficiency of the indictnent de novo.
United States v. Green, 964 F.2d 365, 372 (5th Gr. 1992), cert.
denied, 113 S. . 984. In Haming v. United States, the United
States Suprene Court determned that an indictnent is constitution-
ally sufficient if it conplies with three requirenents. 418 U. S.
87, 117 (1974); see also United States v. Arlen, 947 F.2d 139, 144
(5th Gr. 1991), cert. denied, 112 S. C. 1480. An adequate
indictnment 1) enunerates each prima facie el enent of the charged
of fense, 2) notifies the defendant of the charges fil ed agai nst
him and 3) provides the defendant with a doubl e jeopardy defense
agai nst future prosecutions. Haming, 418 U S. at 117; United
States v. Prince, 868 F.2d 1379, 1383 (5th Cr. 1989), cert.
denied, 110 S. . 321. Nevers clains that the indictnent in this
case failed to conply with the first and second Ham i ng require-
nment s.

1. El enents of the Ofense

Qoviously, an indictnent will satisfy the first Hamling
requirenent if it sets forth each elenent of the puni shable of-

f ense. Ham ing, 418 U S. at 117; United States v. London, 550



F.2d 206, 210 (5th Gr. 1977). To secure a conviction against one
who has allegedly violated the conflict-in-interest statute, the
Gover nnment nust prove beyond a reasonabl e doubt that the defendant
1) was an officer or enployee of the executive branch or of an
i ndependent agency, 2) participated personally and substantially in
his official, governnental capacity in a matter, and 3) knew that
he, his spouse, or another statutorily-listed person had a finan-
cial interest in that particular matter.

The i ndi ctnment here provided:

During or about April of 1989, in the Houston Division of

the Southern District of Texas, and within the jurisdic-

tion of this Court, RICHARD J. NEVERS, defendant herein,

bei ng an enpl oyee of the Executive Branch of the United

States Governnent, nanely, a trade specialist for the

I nternational Trade Adm nistration, unlawfully and know

ingly did participate personally and substantially as a

governnment enployee in a particular matter involving a

prospective International Trade Adm nistration client

known as Studl ey and Associ ates, through the reconmenda-

tion of World Consultants International, a conpany in

whi ch he then knew that his spouse, Raquel O Nevers, had

a financial interest. [Violation: Title 18, United
St ates Code, Section 208.]

Even a cursory review of the indictnent reveals that it suffi-
ciently enunerated each of the section 208 prina facie elenents; it
clearly net the strictures of the first requirenent.

2. Adequate Notice

I ndi ctnents satisfy the second Hamling requirenent if they
describe the specific facts and circunstances surroundi ng the
of fense in question in such a manner as to informthe defendant of
the particul ar offense charged. Hamling, 418 U. S. at 117-18. This
Court reviews indictnments for practical, not technical errors,
Arlen, 947 F.2d at 145, and it will not reverse a conviction
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because of an error in the indictnment unless that error msled the
defendant to his or her prejudice. FeD. R CRM P. 7(c)(3); Geen,
964 F.2d at 372.

In the case sub judice, Defendant Nevers has not clai med even
once that the indictnent msled, prejudiced, or confused him In
fact, during Nevers' pretrial hearing and arrai gnnent, the district
court specifically asked Nevers if he understood the charge all eged
inthe indictnent. Nevers' attorney responded, "On behalf of M.
Nevers, Judge, he does understand. He's gone over the indictnent."
Transcript Vol. 2 at 4.

Because M. Nevers has not alleged, |et alone proved, that
the indictnment prejudiced him we hold that the indictnment suffi-
ciently informed himof the charge | odged agai nst him

C. Suf ficiency of the Evidence

Nevers finally assaults his conviction by conplaining that the
Governnent's evidence insufficiently proved that he viol ated
section 208. Defendant Nevers specifically contends that the
Governnent failed to prove that he participated personally and
substantially in a "particular matter." This argunent is not well
taken. M. Studley testified that during his fourth neeting with
Def endant Nevers, Nevers recommended that Studley sign a contract
whi ch woul d have given WCI the exclusive right to sell the buses.
Def endant Nevers has not disputed that consulting with and maki ng
recommendations to I TA clients was within the course and scope of

his enploynent. Additionally, the record is abundantly clear that



Nevers acted in his official capacity as trade specialist when he
consulted with Murray Studley during the April 22, 1989, neeting.

It is quite obvious to this Court that the "particular matter"
in this case was Nevers' official consultation with Studley on
April 22, 1989. The Governnent presented sufficient, indeed
uncontroverted, evidence that that consultation occurred and that
during that consultation, Nevers advised Studley to sign a contract
wth WCI . Because Nevers' wife was the sole incorporator, officer,
director, and enployee of WC, Nevers' conduct during his fourth
consultation with Studley was in direct contravention of the
federal conflict-in-interest statute.

I11. Concl usion
For the above enunerated reasons, the conviction of Defendant

Ri chard Nevers is hereby
AFFI RME D



