OFFI CE OF GOVERNMENT ETHI CS
02 x 2

Letter to a Deputy I nspector Ceneral
dated May 14, 2002

This is in response to the menorandumthat you transmitted to
me on April 30, 2002. Your menorandum rai ses certain questions
concerni ng your financial disclosure obligations with respect to a
trust for which you serve as trustee and an estate for which you
serve as executor, in light of a recent DAEQgram issued by the
Ofice of Governnent Ethics (OCE).*

On April 24, 2002, OCE i ssued DAEQgr am DO- 02- 008 [ OCGE | nf or nal
Advi sory Menorandum 02 x 1], which explained certain financia
di scl osure issues pertaining to trustees, executors and
adm nistrators. The main purpose of the DAECgram was to explain
OCGE's position that filers of financial disclosure statenents are
not required to report the holdings or inconme of any trust or
estate nerely because they serve as trustee, executor or
adm nistrator of the trust or estate. W reiterate this advice in
connection with the questions posed in your nenorandum the nere
fact that you serve as trustee of a trust or executor of an estate
does not give rise to an obligation to report the holdings or
i ncome of the trust or estate.

Your nenorandum points out, however, that trustees and
executors--as well as their spouses and dependent children--may

have certain beneficial interests in the trust or estate.
Consequently, vyou are concerned that OGE s recent advice is
“overbroad,” insofar as it does not take into account such

beneficial interests.

W want to meke clear that nothing in DAEQOgram DO 02-008
affects any prior guidance with respect to the reporting of
beneficial interests in a trust or estate. As we stated in
footnote 1 of that DAEOCgram section 102(f)(1) of the Ethics in
Government Act “requires the reporting of trust assets and incone
where the filer, spouse or dependent child has a beneficial
interest in the trust, wthout regard to whether any of these
i ndi vidual s serves as trustee.” DO 02-008, at 2 n.1. The point of

Y1t is not clear to us which of the facts set out in your
menor andum ar e derived specifically fromyour own circunstances or
whi ch are hypotheti cal . Because the final sentence in your
menor andum specifically refers to “Parts A and B of ny SF-278," we
w Il assune that you are principally seeking guidance with respect
to your own current financial disclosure obligations.



the DAEQgram was not to cast doubt on the express statutory
requi renent to report beneficial interests under section 102(f) (1),
but rather to clarify that section 102(a)(3) of the Act does not
require the disclosure of assets and inconme just because a
reporting individual serves as trustee, executor or adm nistrator
of a trust or estate, in the absence of any beneficial interest.

Turning to the specifics of your questions, you indicate that
you are the trustee of a generation-skipping trust under which your
child is a beneficiary. You acknow edge that DO 02-008 does not
affect the requirenent that you report your trusteeship as an
out si de position on Schedule D of your SF 278. However, you ask
whether there is also a requirenment to report information
concerni ng the hol di ngs and i ncone of the trust, on Schedul es A and
B. You state: “If a dependent child owned the stock outright, the
filer would have to report it; but because of the trust, it would
seem under DO 02-008 that the filer does not have to report it--
even though the filer has imrediate authority over the asset as
trustee and it affects the financial interest of a child.” W do
not agree with this statenent.

Whet her you must report any i nformation about the hol di ngs and
i ncone of the trust does not depend on whet her you are the trustee.
See DO 02-008. Rather, it depends on whether you, your spouse or
your dependent child has a beneficial interest in (or receives any
income from the trust. See 5 U S C app. 102(f)(1); 5 CF.R

8§ 2634.310(a). If, as you posit in the sentence quoted above, a
dependent child is the beneficiary of the trust, then you nust
report all the appropriate information on Schedules A and B
concerning the holdings and incone of the trust. However, in a
footnote, you raise the further question of how the reporting
requi renents would apply if the child were not a dependent. In

this scenario, there would be no reporting obligation, because the
Ethics in Governnent Act does not require filers to disclose the
property and inconme of non-dependent children. Again, the
conclusion is not affected, in either scenario, by whether or not
you serve as trustee.

O course, trustee positions still may carry the potential for
conflicts of interest under 18 U . S.C. 8§ 208. As we expl ained nore
fully in DAEQgram DO 01-029 (Decenber 19, 2001) [OGE |Infornmal
Advi sory MenorandumOl1 x 12], there are sone circunstances i n which
a trustee may be said to have a “personal” financial interest in
the property of a trust, whether the trustee is the enpl oyee, the
enpl oyee’s spouse, or any other person or organization whose

financial interests are inputed to the enployee. Furt hernore
where the enployee is the trustee, he or she always wll have an
imputed “organizational” interest in any particular matter
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affecting the trust property. See Menorandumof Edward Whelan I11,
Acting Assistant Attorney General, to Marilyn L. dynn, Cenera
Counsel , OGE, Novenber 2, 2001 (available on OGE s website under
the “O her Ethics Guidance” category in the “Laws and Regul ati ons”
section, ww.usoge.qgov).? However, the fact that a particular
position may result in personal or inputed financial interests
under section 208 does not necessarily nean that those interests
must be disclosed under section 102 of the Ethics in Governnent
Act .3

You al so state that you are the executor of a parent’s estate.
You ask what the reporting obligations are, “during the termof the
executorship,” with respect to property in the estate. As we
di scussed in DO 02-008, the nmere fact that a filer is an executor
does not itself give rise to any duty to report the hol dings or
income of an estate, although we noted that filers still nust
report executorships as outside positions on Schedule D of the
SF 278.

Even though a filer has no duty to report the holdings and
income of an estate nmerely because he or she is the executor, we
would note that there are situations in which an executor
nevert hel ess coul d have a personal financial interest in an estate,
under 18 U . S.C. 8§ 208. For exanple, executors sonetinmes receive
fees that are dependent on the value of the estate, see OGE
| nformal Advisory Letter 82 x 6, and such an executor woul d have a
personal financial interest in any particular matter that directly
and predictably affects the value of any property in the estate.
Unli ke trustees, however , executors are not listed in

2 Inthis regard, we do not agree with your characterization
of the DAEQgrams and the OLC opinion cited above, with respect to
which you state that OGE and OLC “concentrate on the possible
i nputed i nterest that m ght arise fromthe position of trustee” and
“conclude that there is no such interest as a matter of trust |law”
On the contrary, all of the aforenenti oned docunents enphasi ze t hat
an enpl oyee who serves as trustee has an inputed organi zationa
interest in all particular matters that directly and predictably
affect the interests of the trust. See DO 02-008, at 2; DO 01-029,
at 2; Menorandum of Edward Whalen [11, at 2ff.

3 Although there is substantial overlap between those
financial interests that nust be reported, under section 102 of the
Ethics in Governnment Act, and those that give rise to potentia
conflicts of interest, under 18 U.S. C. 8§ 208, the coverage of these
two provisions has never been identical. For exanple, the
i nterests of an enpl oyee’ s general partner or outside enpl oyer are
covered by section 208 but are not reportabl e under section 102.
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section 208(a) as one of the positions that give rise to an i nputed
“organi zational” interest on the part of an enpl oyee. Conpar e
18 U S.C 8§ 208(a) (listing trustee but not executor); wth
18 U.S.C. 88 203(d), 205(e) (listing both trustee and executor).
Therefore, an enpl oyee woul d not have an i nput ed fi nanci al interest
in all particular matters affecting an estate which he or she
serves as executor. See Menorandumof Beth Nol an, Deputy Assi st ant
Attorney GCeneral, to Mrilyn L. dynn, GCeneral Counsel, OGE
August 24, 1998, at 3 (“We are far fromcertain that a position
other than one specified in 8 208-—-‘officer, director, trustee,
general partner or enployee’ --could be the basis for inputing an
organi zation’s financial interest to the enployee, even if that
ot her position created a fiduciary duty to the organi zation.”)

You i ndi cate, however, that you are not only the executor but
al so a beneficiary of the estate. As expl ained above, filers are
required to report any beneficial interest in a financial
arrangenent, including an estate. See 5 U. S.C. app. 102(f)(1);
5 CF.R 8 2634.310(a).* Again, this reporting obligation wth
respect to beneficial interests does not depend on whether the
filer is also the executor.

It has not always been easy for OGE to specify the |evel of
di sclosure required for beneficial interests in an estate that is
still in probate or otherw se undistri buted. At one tinme, OCGE
attenpted to require filers to report their proportional share of
all property and income of the estate, including the specific
identity of all assets and the appropriate valuation and incone
anount s. See OGE, Public Financial Disclosure: A Reviewer’s
Ref erence 7-31 (1996). However, experience has proven this
approach to be unworkable in the great majority of cases. |In sone
i nstances, it has been difficult or inpossible to deternm ne which
estate assets ultimately will be distributed to the filer, for
exanpl e, because of potential disputes under the will or the nore
routi ne business of satisfying creditors of the estate and paying
expenses. In nmany cases, filers also have reported difficulties in

* Pl ease note, however, that a beneficiary has no reportable
interest in the estate of a person still living. The beneficiary
of aliving testator does not have any vested interest but rather
a “nmere expectancy.” See, e.g., Inre Estate of Finlay, 430 M ch.
590, 600-01 (1988). Likew se, OCGE has determ ned t hat an enpl oyee

does not have a disqualifying financial interest, under 18 U. S. C.

§ 208(a), as a result of being naned a beneficiary in the will of
a person still living; in such cases, “the enployee’s interest in
the assets to be distributed under the will is nerely specul ative

since he may never inherit them” 60 Federal Register 47208, 47209
(Septenber 11, 1995)(preanble to proposed 5 C F. R part 2640).
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obt ai ni ng specific informati on about the contents of the estate and
their particular share of any given asset. Furthernore, privacy
interests of other beneficiaries--besides the filer, the filer’s
spouse and dependent children--sonetinmes are inplicated, thus
making it even nore difficult to obtain certain information and
making the potential public disclosure on an SF 278 nore
probl emati c.

As a result of this experience, OGE now requires that the
financial disclosure report indicate only that the filer (or the
filer’s spouse or dependent <child) is the beneficiary of a
particul ar estate that has not been distributed. The filer nmnust
identify the decedent, but need not attenpt to identify specific
assets or report specific value or inconme categories. This |evel
of disclosure recognizes that filers have an interest, and it
alerts ethics officials to the need to provide counseling, as
appropriate, about possible conflicts issues.?® However, this
approach does not require filers to provide nobre specific
information that may be difficult or inpossible to ascertain, or
that could even present a msleading picture of the true interest
the beneficiary ultimately nay receive after distribution of the
est at e.

We hope this has been helpful in clarifying your financial
di scl osure obligations. |If you have further questions, please do
not hesitate to contact ne.

Si ncerely,

Marilyn L. dynn
General Counse

° OGE agrees with you that a beneficial interest in an
undi stributed estate sonetinmes may present a conflict of interest.
In the past, OGE has advised ethics officials and filers that there
coul d be a disqualifying financial interest, under 18 U.S. C. § 208,
i f the beneficiary has sufficient know edge of an identified asset
in adecedent’s estate and sufficient certainty that he or she wi ||
receive a distribution affected by the value or incone of that
asset .



